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Introduction 
 
Numerous changes were made to Medicare law, regulations and guidance during the first half of 2018. The 
changes are particularly noteworthy regarding Part C, governing private Medicare plans, known as Medicare 
Advantage (MA), and Part D, the prescription drug benefit.  This report focuses on the impact to Medicare 
beneficiaries from changes to Parts C and D, pursuant to the Bipartisan Budget Act of 2018 (BBA), a final rule 
issued on Parts C and D (CMS-4182-F), and the Final Call Letter for 2019.1 
  
While the BBA made a number of significant changes to Medicare beyond Parts C and D, those changes are not 
generally discussed here.2  Instead, this report highlights many of the changes to MA and Part D most relevant 
to Medicare beneficiaries and those supporting or assisting them.  Part I of the report provides a summary of 
these changes, along with relevant citations, and is organized by changes to MA, Part D and changes that 
impact both programs.  Part II of the report considers the potential impact of some of these changes, particularly 
with respect to MA benefits, consumer decision-making and informed choice, and the impact of the changes on 
the traditional Medicare program.  
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I. Discussion  
 

A. Introduction  
 

As discussed above, Congress and CMS have created significant changes to private Medicare health and 
prescription drug plans, particularly concerning Medicare Advantage (MA).  Much of stakeholders’ attention 
has been focused on the new flexibilities granted to MA plans, namely the new targeted and supplemental 
benefits. 
 
The changes certainly have the potential to enhance some people’s coverage for items and services they would 
otherwise be unable to obtain.  However, the rationale for expanding coverage in MA – enhancing quality of 
life, health outcomes – applies equally to those in traditional Medicare.  Yet these coverage changes and 
flexibilities are not being incorporated into the traditional Medicare program.   
 
Another concern is how these changes will affect informed choice and consumer decision-making. Elimination 
of the meaningful difference standard, loosening of uniformity requirements, redefining of supplemental 
benefits and other changes could dramatically increase the range of benefits and could make informed decision-
making much more difficult. 
 
There are many unanswered questions and very little clarity regarding how these changes will impact Medicare 
beneficiaries.  CMS indicates that the Medicare Plan Finder and plan-issued materials such as the Evidence of 
Coverage (EOC) will contain new information, but how much?  Will it be searchable electronically? How will 
people be able to compare plans? By health condition? How much will counseling (by objective parties such as 
State Health Insurance Assistance Programs (SHIPs), and by those motivated by profit interests, such as agents 
and brokers) now turn on a person’s health conditions and needs? How will this be taken advantage of, or lead 
to unintended effects? 
 
CMS states supplemental benefits cannot be offered solely as an inducement to enroll, and plans must be 
“mindful” of non-discrimination provisions.  But in an era of deregulation, can we expect regulators to engage 
in necessary monitoring and oversight?  If “intent” must be shown, how will beneficiaries and advocates be able 
to do so? 
 
The following discussion considers how recent legislative, regulatory and other CMS action, including 
consumer materials, have worked to tip the scales in favor of Medicare Advantage over traditional Medicare.  
Oversight of and education surrounding the new MA flexibilities are then discussed, as is the need for more 
robust oversight. 
  

B. MA v. Traditional Medicare 
 

Medicare Advantage, Medicare’s private plan option, currently enrolls approximately one-third of all enrollees, 
a figure that is projected to rise.3 Despite the Affordable Care Act’s efforts to rein in significant overpayments 
to plans, at one point averaging 114% of what traditional Medicare would spend on a comparable individual, 
Medicare Advantage still costs the Medicare program more than the program spends on enrollees in traditional 
Medicare.4  This extra funding, however, has not clearly led to better health outcomes for MA enrollees.5    
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Despite the increased costs and mixed outcomes, both policymakers and program administrators continue to 
take measures to favor the MA program in relation to traditional Medicare.  This “tipping of the scales” towards 
MA includes giving MA plans more flexibility in their benefit offerings than available in traditional Medicare 
as well as governmental efforts to steer people towards MA.  In short, time, money, energy, focus and flexibility 
is being poured into the MA program in a manner that is not being done for traditional Medicare.   
 
1. Tipping the Scales to Favor Medicare Advantage  

 
As the Center for Medicare Advocacy noted in a March 2018 CMA Alert, recent changes in law, regulation and 
sub-regulatory guidance combine to tip the scales in favor of Medicare Advantage v. traditional Medicare.6 For 
example, MACRA (2015) will prohibit people eligible for Medicare on or after January 1, 2020 from 
purchasing a Medigap policy that covers the Part B deductible (sometimes referred to as policies that offer “first 
dollar coverage”); CURES Act (2016) implemented a new MA-Open Enrollment Period (discussed above) that 
can only be utilized by those enrolled in an MA plan and expanded MA access to people with End Stage Renal 
Disease (ESRD) while failing to extend Medigap rights to the same population; and, as described above, the 
Bipartisan Budget Act (BBA) of 2018 expands supplemental benefits in MA to individuals with chronic 
conditions, but not in traditional Medicare.  
  
Administrative actions have also tipped the scales, including the new flexibilities allowed for MA benefits 
described in this report.  In the current climate of “deregulation” a number of policies are being implemented 
that enhance Medicare Advantage “flexibility” in a way that that will disadvantage traditional Medicare 
beneficiaries. 

 
2. Steering in CMS Materials  

 
There are advantages and disadvantages to consider when choosing an MA plan or traditional Medicare.  There 
are many factors that individuals should weigh in making such choices.7  To help people decide what best meets 
their needs, a good, unbiased counselor will point out the pluses and minuses of the different options.  Similarly, 
CMS should objectively present the pros and cons.  However, CMS appears to be working to tip the scales in 
favor of Medicare Advantage, failing to paint an accurate picture of the advantages and disadvantages of 
choosing MA or traditional Medicare.   
 
Documents issued by CMS in Fall 2017 and thus far in 2018,8 emphasize the benefits of enrolling in an MA 
plan, minimize the drawbacks, and neglect the advantage of traditional Medicare - leaving readers with a 
misleading overview of MA and the Medicare program. 
 
As noted in an October 2017 CMA Alert,9 official CMS Medicare Open Enrollment materials for 2018 – issued 
in Fall 2017 – encouraged beneficiaries to choose a private Medicare Advantage plan over original Medicare. 
On November 9, 2017, the Leadership Council of Aging Organizations (LCAO), a member coalition of national 
non-profit organizations serving older Americans, sent a letter expressing concern about this to CMS and 
committees of jurisdiction in Congress.10 The organizations listed in the LCAO letter wrote to express concerns 
that during the last Medicare open election period, CMS encouraged entities that assist Medicare beneficiaries 
with enrollment choices to disseminate information that was incomplete, biased towards Medicare Advantage, 
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and often failed to even mention traditional Medicare. The organizations urged CMS to take immediate 
corrective action to include and accurately portray the benefits and drawbacks of all coverage options in CMS 
materials.  
 
Instead of heeding such concerns, CMS made such bias towards MA even more pronounced in the draft 2019 
Medicare & You Handbook.  For example, the draft Handbook indicates that MA is the less expensive 
alternative for beneficiaries and fails to highlight the key distinction between traditional Medicare and MA: 
Traditional Medicare provides access to all Medicare participating providers nationwide, while MA limits 
access to a set network of providers in a specific geographic area.  The draft Handbook also characterizes prior 
authorization requirements in MA plans, which are restrictions on access to services, as a benefit, rather than 
what they are: Mandatory hurdles for MA members not required for individuals in traditional Medicare.  The 
Center for Medicare Advocacy joined Justice in Aging and the Medicare Rights Center and wrote to CMS 
conveying our concern that, rather than presenting information in an objective and unbiased way, the draft 2019 
Medicare & You Handbook’s information about traditional Medicare and Medicare Advantage (MA) distorts 
and mischaracterizes facts in serious ways.11   
 
CMS continues this trend on its medicare.gov website, where there is a “new consumer friendly tool” for the 
next open enrollment period that “assists beneficiaries in choosing a plan that meets their unique health and 
financial needs based on a set of 10 quick questions.”12  This tool, too, promotes MA enrollment over 
traditional Medicare; for example, it only provides information about the MA program in response to certain 
questions.13  
 
As the Center has noted,14 the Medicare statute obligates the Secretary of Health and Human Services, and, by 
extension, CMS, to provide and promote accurate information about the Medicare program.  For example, 42 
U.S. Code §1395w-21(d)(1) states: “The Secretary shall provide for activities under this subsection to broadly 
disseminate information to Medicare beneficiaries (and prospective Medicare beneficiaries) on the coverage 
options provided under this section in order to promote an active, informed selection among such options.” 
[Emphasis added.] Recent materials issued by CMS do not meet this criteria. 
 

C. MA Changes – Laissez Faire Oversight and Education 
 
As described above, CMS has reinterpreted its authority under the Medicare statute and regulations to “permit 
MA organizations the ability to reduce cost-sharing for certain covered benefits, offer specific tailored 
supplemental benefits, and offer lower deductibles for enrollees that meet specific medical criteria, provided 
that similarly situated enrollees (that is, all enrollees who meet the identified criteria) are treated the same and 
enjoy the same access to these targeted benefits.”15  CMS reminds MA plans that as they implement this new 
flexibility, “they must be mindful of ensuring compliance with non-discrimination responsibilities and 
obligations.”16 
 
CMS first articulated their reinterpretation of the MA plan uniformity standards in the proposed Parts C and D 
Rule (CMS-4182-P) published in the Federal Register on November 28, 2017 (82 FR 56336).  The Center 
submitted extensive comments about this policy change, some of which are reproduced here.17  
As CMS noted in the preamble to the proposed rule, CMS began to test Value-Based Insurance Design (VBID) 
through the Centers for Medicare and Medicaid Innovation (CMMI) beginning in January 2017. The demo is 
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limited by condition, geography and plan and incorporates significant consumer protections.  By loosening 
uniformity standards for all plans prior to completing and analyzing VBID results, CMS is putting the 
proverbial cart before the horse scaling up an experiment before obtaining meaningful results, including 
whether such flexibility improves health outcomes – even for a much smaller cohort with specific conditions. 
CMS’ policy change is premature; there is not yet actionable, long-term feedback or lessons from the VBID 
demo about whether altering benefits and cost-sharing in this manner is effective among the MA population.  
This should be a crucial first step before significantly altering plan requirements. 
 
As noted above, the Bipartisan Budget Act of 2018, signed into law on February 9, 2018 following issuance of 
the draft Call Letter, expands testing of the VBID demonstration nationally by 2020. Through this provision of 
the Budget Act, Congress has expressed its intent to introduce flexibility in MA benefits through the parameters 
of the pre-existing VBID demonstration model, including the built-in consumer protections.  Congress did not 
express an intent to loosen MA restrictions in the manner contemplated by CMS in either the proposed C and D 
rule or the draft Call Letter.  
 
Loosening uniformity requirements in the manner CMS proposes could, by itself, create a chaotic environment 
for Medicare beneficiaries trying to make informed decisions about what options might be best for them.  To do 
so without issuing strong consumer protections and more firm restrictions on plans is a stark departure from the 
more thoughtful and cautious approach recently taken by CMS in rolling out the VBID demo.   
 
When CMMI first proposed a VBID demo, the Center and other consumer advocates provided extensive 
feedback.18  The resulting demonstration model reflects CMS’ careful consideration of many important 
beneficiary protections.  Such protections included strong and clear parameters for program design, including a 
multi-stakeholder and transparent process for identifying high-value services and developing conditions of 
participation; permitting only cost-sharing reductions; limiting or prohibiting advertising and other pre-
enrollment marketing of cost-sharing adjustments; and opt-in beneficiary selection.  Here, CMS allows 
alteration of benefits and cost-sharing without regard to the extensive consumer protections included in the 
limited VBID demo. 
 
In response to comments “suggesting that this reinterpretation is premature” and that CMS wait until the VBID 
demo has concluded, CMS replied in the final rule that “While we have adopted features of the VBID 
demonstration, the VBID demonstration and the new uniformity flexibilities are distinct.” CMS has “no plans” 
to adopt additional demonstration requirements from VBID (oversight requirements, including marketing 
restrictions, monitoring to ensure compliance with demo rules, data reporting to help CMS evaluate outcomes, 
restricting low performing plans).  CMS continued:  
 

First, CMS has a robust compliance and auditing program to oversee MA plans and all benefit packages 
are reviewed by CMS.  Therefore, we do not believe any additional monitoring or compliance is needed.  
Second, MA rules require that this benefit be available in marketing materials and transparent to 
enrollees.  Therefore, we cannot restrict marketing this benefit.19 
 

D. Consumer Decision-Making  
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A beneficiary’s ability to make an informed decision about one’s health care has been complicated by the recent 
changes mentioned above.  On the one hand, CMS’ elimination of the meaningful difference requirement for 
MA plans could make it harder to distinguish between plans offered by the same plan sponsor in a given service 
area.  On the other hand, the reinterpretation of the uniformity requirements could significantly increase the 
variation between plans, including which enrollees within a given plan are entitled to what benefit. 
 
As we noted in our comments to the proposed C and D Rule, there exists a large body of research and analysis 
that explores the challenges consumers face in making choices about their health insurance coverage, including 
when there are myriad plan options, with little to no standardization.20  Much of the findings in this work weigh 
against CMS’ proposal to loosen both meaningful difference standards and uniformity requirements.   
 
Rather than loosening plan requirements, which will result in making informed choices far more difficult for 
beneficiaries, CMS should focus on addressing current methods of beneficiary decision-making, including 
enhancing consumer-directed tools (as we also discussed in our comments to the proposed rule).  To the 
contrary, unfortunately, CMS notes in materials summarizing these changes that it “expects that eliminating the 
meaningful difference requirement will improve the plan options available for beneficiaries. New flexibilities in 
benefit design and more sophisticated approaches to consumer engagement and decision-making should help 
beneficiaries, caregivers, and family members make more informed plan choices.”21  
 
In response to concerns that the new MA flexibilities could increase beneficiary confusion, particularly as it 
relates to marketing materials provided during the annual election process, CMS responded in the final rule that 
“[t]o mitigate beneficiary confusion, CMS will require MA plans that take advantage of this flexibility to 
include benefit flexibility information in the CY 2019 EOC [Evidence of Coverage].  Also, indication of 
additional benefits and/or reduced cost-sharing for enrollees with certain health conditions will be displayed in 
Medicare Plan Finder.”22   
 
Information about these new benefits has – as of the date of publication of this report – been lacking.  The CMS 
Model documents, from which health plans create their individual Annual Notices of Change (ANOCs), 
Evidence of Coverage (EOC) documents, among others, make minimal reference to the new MA flexibilities.23   
 
In the final 2019 Call Letter describing these MA changes, CMS states that “supplemental benefits do not 
include items or services solely to induce enrollment.”24  Most surprisingly, CMS’ 2019 marketing guidelines, 
renamed Communications & Marketing Guidelines, make no mention of new MA flexibilities.25  There is no 
guidance to plans about how such benefits can be described, nor are there any rules for agents and brokers 
concerning how such benefits will be marketed.  
 
In April 2018, contrary to usual procedure, instead of providing draft language for revisions to the existing 
marketing guidelines about which comments can be more thoughtfully tailored (particularly after the significant 
changes in MA rules following the final C and D Rule), CMS instead flagged a few issues that it proposed to 
change and solicited a broad call for comments, without an actual draft of the new guidelines.  In comments to 
the then-unknown proposed changes in marketing guidelines, the Center and other advocacy organizations 
urged specific education/templates for describing these benefits.26 
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In our comments, the Center highlighted that it is critical to ensure that information about these changes, and 
resulting plan-specific benefits, are presented in a manner that is not unduly confusing and does not deter 
enrollment by individuals based upon their health conditions or other factors.  These consumer protections 
require firm oversight from CMS, not a relaxation of standards and restrictions. 
 
The Center also called on CMS to issue new restrictions on agents and brokers, specifically to include a 
prohibition on those marketing plans from engaging or soliciting information about an individual’s health 
condition.  In the Center’s comments27, which were not incorporated in the final Communications and 
Marketing Guidelines, we distinguished marketing of Special Needs Plans for Chronically Ill individuals (C-
SNPs), which can be targeted to individuals with certain health conditions, and the new more broad flexibilities 
for MA plans.  As we stated:  
  

These new flexibilities, including additional benefits and/or reduced cost-sharing for individuals with 
certain conditions, as chosen by individual plans, is extremely ripe for confusion, misunderstanding, and 
susceptibility to be misled, intentional or otherwise.  CMS must act to minimize confusion and potential 
misconduct relating to the sale and marketing of such benefits. 
 
We assert that anyone marketing MA plans – including first-tier, downstream and related entities – 
should be prohibited from asking prospective enrollees about their health condition(s).  For various 
reasons, an individual’s health condition should not drive marketing conversations or materials; among 
other things, such disclosures can lead to risk selection, or inappropriate steering either to or away from 
a given plan.  Further, an individual’s health condition(s)/status is a sensitive topic for many consumers, 
and they should not be made to believe that they need to or should disclose their health status.  Under 
such conditions, people may easily be either led to believe that a particular plan is the best for them 
based upon what extra benefits might be available for them, or particularly ill-suited for them because it 
does not offer anything extra for people with their particular condition(s).   
 
Since these extra benefits are contingent upon a plan’s diagnosis (or confirmation) of conditions for 
which the extra benefits are tailored, an agent/broker or other representative marketing the plan is in no 
position to make clinical judgements, proclamations about health conditions, or promises or 
inducements based on such information. 
 

Without more guidance from CMS, there is much uncertainty about how the new benefits will be marketed.  
Many questions remain, including:  
 

• How will one compare all the plan variations on the Medicare Plan Finder (e.g., Will the new targeted 
benefits be searchable by health condition? Will estimated costs reflect cost-sharing reductions?) 

• Will an individual’s health condition drive communications and marketing, leading to risk selection, 
steering, etc.? 

• In an era of deregulation and an emphasis on reducing the burden on plans, can we rely on regulators to 
engage in the extra analysis and oversight that will be required?  

 
II. Conclusion  
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In the final rule implementing these significant changes to MA benefits, CMS states: “[a]s MA plans consider 
this new flexibility in meeting the uniformity requirement, they must be mindful of ensuring compliance with 
non-discrimination responsibilities and obligations.  MA plans that exercise this flexibility must ensure that the 
cost-sharing reductions and targeted supplemental benefits are for health care services that are medically related 
to each disease condition.”28  
    
As noted in a recent blog by the Commonwealth Fund,29 these new flexibilities for MA plans come at a time 
when the MA industry will see a significant increase in revenue, which together beg for greater oversight:  
 

The confluence of higher rates and less restrictions on extra benefits should lead to greater scrutiny on 
plans by CMS. As these benefits are implemented, the agency will need to ensure that new benefits 
actually improve outcomes and are allocated in an equitable way. For example, CMS’ review of benefit 
design will need to ensure that high-cost enrollees are not being excluded in favor of healthier patients 
and that eligibility is based on objective, measurable medical criteria. Another important question is 
what happens when a patient has begun to rely on these new services if plans encounter a less favorable 
rate environment and cease to offer them. 
 

Similarly, a recent article in the New England Journal of Medicine noted that there are potential pitfalls 
surrounding such expansion within MA, including favorable risk selection of healthier patients created by MA 
plans through the choice of benefits or coverage levels of costly services.30  The Center for Medicare Advocacy 
couldn’t agree more with the authors’ statement: CMS oversight of both the design and marketing of 
supplemental benefits will be critical.  Given the current climate of deregulation, and based on what our 
organization has seen emerge from CMS so far with respect to these new benefits, such oversight appears to be 
lacking and unlikely to appropriately increase.   
 
Finally, as noted in the NEJM article, expansion of these benefits just in Medicare Advantage “leaves open the 
question of how to address the needs of similarly impaired beneficiaries in traditional Medicare.”  In order to 
provide equitable access to benefits and services for all Medicare beneficiaries, policymakers should 
immediately develop equivalent benefits in traditional Medicare. 
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