


conplaint resolution. Tiey are not recomendationsbut rather put forth as a spring board for
further discussion and plamg on this inportant issue.

Our research for this paper included a reviefvthe aailable literature and goverramt
docurnents, inteviews with Diret¢ors of two Staé Survey Agencies dnone fomer Director, a
representative fronthe Federation of State Mical Boards, as well as conversations with a
Director of a State Medical Badra QIO consultant, and staff@MS. In addition, we received
comments fronthe Anerican HealtiCare Quality Asociatimm on an earlier @ft of this paper.

. THE QIO COMPLAI NT PROCESS
A. History

The QIO Progran(formerly referred to as theéMedicae Utilization and Quality Control Pee
Review Progratnwas created by statute in 1982Zhe QIO progranis the federal governent's
primary tool for assuring that services pmeti to Medicare benefaries are rmedically
necessary, of a quality thateets professiailly recogmzed d$andards of health care, and
provided in an appropriate settihgThe goverment spends approxiaely $400 nillion a year
on the Prograsi 41 contractors — which covell &0 States and \ashington D.C., Puerto Rico,
and the Virgin Islands. In addition to othguality improvenent activities, QIOs have been
required sioe 1986 to review and investigatd afkitten conplaints receivedrom Medicare
benefici%ries about the qualityf Medicare-covered servicagceived in Medicare-certified
facilities.

The work of the QIOs is governed by three-yeantracts drafted toomform to a “Scope of
Work” (SOW) that is poduced by CMS. The QIOs are currently operating under tReS®W.
During the first three SOWontracts, the focusf the QIO progranwas to ensure the necigs
quality, and appropriateness of care rendered tdiddes beneficiaries by identifying individual
clinical problens through randommedical record review. Since 1993, when thB 80OW
contracts took effect, QIOs have a@uito improve the overall practice ofedicine by analyzing
patterns of care and outcemand by sharing fiarmation with the nadical community. This
more recent ephasis was initiated in respongerecomnendations rade in a 1990 IoM report
which assessed Medicare quality assurance effoitider this newer approach, randommpke
record reviews were phsed otiard CMS, at the initiion of the 4" SOW, enphasizedthe
importance of the beneficiary mplaint proess in carying outthe work of the QIO program.
In its vision staterant “TheSucceskl PRO in 5 Years:* CMS asserted #t QIOs “will [in five
years] have earned a position of trust in thesegf plans, providers, and practitioners and

® The 1982 Tax Equty and Fiscal Respnsibility Act (TEFRA, Pib. L. 97-248 § 143 Stat. 24, 382) abolished the
old Professbnal Standads Review Organizations ad aeated the PeerReview Organizaion program, which was
intendel to beleaner ad more effectve programthanits predecesor. In 2003,PROswere r@aned QIOs
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® SeeFurrow,supra note 7, at §3-26.

10 Seelnstitute o Medicine, “Medicare: A Strateg for Quality Assurance,” (199), referredto in the 2995 OIG
Report, supanote 1.

1 SeeSmtenent, Heah Care Fhanchg Administaion (row CMS), Noverrber 8, 094, referred b in the 1995
OIG Reort, supanae 1.



beneficiaries” and that this publicust will be “based on respaws investigation of comlaints
and protection of conswems.™® This view was echoed in 2995 report issued by the OIG
entitled “The Benetiary Conplaint Proces of the Medcare Peer Review Organizations”
(“1995 OIG Report”)® In that report, the auth®noted tkat, as nadical record review declines,
the QIO “process for receiving amavestigatirg conplaints fom Medicae beneitiares takes
on added significance. It becema nagor vehicle through which the [[@s] can dentify and
respond to individual instances obgr medical care. It is vital, therefore, that the quaint
process beunctioning well.**

The manner in which QIOs handle cgtaints has eolved over tine and tle significance of this
function has increased with each succesS®W in response to aumber of critical reports,
(see discussion infrd). A 2001 OIG report entitled “Th&edicare Beneficiary Copfaint

Process: A Rusty Safety ValV8(“2001 OIG Report”) found that, at least through tHeS®OW

(1999-2002), beneficiary cagulaints were treated as a distinctiyinor activity by CMS and
therefore bythe QIOsY In that 6" SOW, the conplaint process @l under “Otrer Contrat

Activities.” This catchall task represented 18% of the estied budget®

In response to the 2001 OlReport, tle rde of the keneficiary complaint process was
reevaluated and, in th& and curren(8") SOW contracts, beneficigrcomplaint resdution was
includedin “Medicare Benefi@ary Protection Ativities.” An estimated $45.5 nilion dollars (or
5.8% of the core contract) was allocatedttese “Protection Activities” in the™7SOW?® In
addition to upgrading the jportance of the contgint process in the SOWCMS nodified the
process to “be ore service —orieed and responsive to beneficiarf@sby adopting a case
manager approach; by revising “Response Deieation Categories” and subsequent actions to
be taken upon a detemmation; offering a satisfaiin survey to benefiaries; and offering
mediation asan alternative to thnedical recad review praess:*

Mediation was first introduced iMay 2003 via a pilot progranm California’s QIO, Luneira.
Use of nediation as an alternae to case review for resdlan of beneficiary complaints was
implemented throughout the enti@lO system in Septemer 2003? The option of radiation

21q.
13 See1995 OIG Repot, supra note 1.
“1d. at .
15 See1995 OIG Repat, supra note 1;2001 OIG Report, supranote 2; and 2006 loM Report, supra note 3
6 See2001 OIG Repat, supra note 2.
71d. at14.
¥d.
19 See2006 IoM Report, supra note 3, at181. TheloM report notesthat these fc]alculations g gproximate and
weredoneby the loM comnittee on the bass d CMS dag.” Id. The loM report alsaotes that the tal estmated
budget for the 7" SOW was $154.3 million, of which $79%.7 nilli on sugportedcare cantract activties and$357.6
million covered support contracts and jgecial studiesld. at 180. The report further notes that, “[a]s of May 31,
2005, the btal agportionmert for the 8" SOW s slatedat $1,265 billion, a9 percert increaseover that for the 7"
SOW."”Id. at179.
2 CMS puwlicaion, “Medition: A New Option for Medicare Beneficiaries” available at
?lttp://vvvvvv.cms.hf$.qw/BereCompIaintRespProq/DovvnIoaob/Sapdf at 1.
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22 See“Medicare Bereficiary Complaint Process -QIOs anl Possble Alterratives” — Commeits and Suggestians,
American Health Quality Assaiation, March 1, 2007, written communication to the adhors (hereirefter “QIO
Comments”) at 2.




has net with mixed results. The 2006@stitute of Mediane Study, entitled,Medicare's Quality
Improvement Organization ProgranMaximizing Potential’(*2006 IoM Report”), found that, as
of July 2004, only 15 States had queted atleast one rmdiation under this new optidf.
Although CMS and the QIOs believe thagédration has inproved benefi@ry satisfaction, they
also have found it to be labor intensffe Therefore, CMS is seeking additional alteives to
case review. Currently it imnding a study by New York’s QIO test “Alterndive Approach
Improvament Methodology,” a QIO-facilitated ethod of dternative dipute resolution. This
approach was incorpated into the 8 SOW?®

We were unable to find recemformation abotithe nunber of mediations being perfored or
an assessemt of the nadiation initiative as a echanisnto respond to beneficiary cqhaints.
According to a CMS officialmediation is currently offered bgvery QIO but has not taken off
as a rerady because)lit is orly available in a srall subset of caplaints and 2) niall QIOs are
making the sara effort to pronote it®

B. Complaint Process Geaerally

The scope of review of beneficy conplaints is sé forth in the QIO Manual (tle “Manud”)
published by CMS. In order foa QIO to handle a oaplaint, theconplaint must: & be
regarding a service covered by dfieare regangss of whether th serice was covered for the
particular beneficiary eking the complaint owhether Medicare payment wasae on behalf
of that tendficiary; b) relate to a ®rvice furnished by ahedth cae praditioner, or an institution

or non-institutional providr who, at the timof the servicewas qualified to hae paynent nade

to them c) relate to a seice furnished whilethe conplainant was a Medicare beneficiary; and
d) be in writing®’

The basic radmep for a QIO responding to amplaint as atlined in tre QIO Manual includes
the following:

Acknowledge Receipt of Coptaint
Request Medical Records
Receive Medical Reeds
Conplete Quality Review
o Determne whether the quality of sdces net professionally recognized
standard of health care.

% 5e€2006 IoM Report, supanote 3. In Juy 2004 CMS releasedan RFP far competitive special study PXX01
ertitled “Beneficiary Prdecion Progam Activities Alterratives to Tradtional Case Revew in Bereficiary
gomplaints” via SDPS Memrandum 04-304-CO. SeeQIO Conments,supranate 22, at2.

Id.
>1d. at3-4.
%6 Conversatio with Commarder Steila C.Blackstock, Directa, Division of Quality Improvement Progam Pdicy
for Acute Care Qality Improvement Group, OCSQ, CMS (Noenber 22, 2006).
%" SeeQIO Manua § 5005 (available anline at http://www.cms.hhs.gov/Maruals/IOM/itemdetai.aspilterType=
none&filterByDID=99&sortByDID=1& sortOrdr=ascading& item D=CMS0L9M5&intNumPerPag=10). If a
bendi ciary atempts to make an gal conplaint, the QIO manual states hat assstance sbuld beprovided to hep the
beneficiary make the canplaint in writing. Id.



o If no potetial qudity concern is idetified during retrospective review, cpfate
review and send a written detemation to the involved providers/practitioners;
or, where appropriatepffer mediation, or “facilitated alterative dispute
resoluion”.

o If a potential quality concern is identified, provide notice to the
provider/practitioner to discuss and/ooyide response to the potential concern.
Conplete review and send a written debeation to the provider/practitioner
involved.

o If a potentiquality corcern is confmed, give the provider/practitioner notice of
the QIO’s fnal detemination induding their right to requ& a rereview of the
determnation.

e Provide Notice ofDisclosure — praide an opprtunity for the prowder/prectitioner to
consent to or prohibit the disslore of infomation that explitly or implicitly identifies
that practitioner.

e Respond to Coplainant

e Take Corrective Action

0 Require quality irproverent plans (sule & sakty measure iiatives /
prevention reasures).

o Recommend OIG sanctioff.

C. Confidentiality

The issue ottonfidentidity has be@ the Achilles heel othe conplaint proces since theifst
critical OIG report in 1995. Spdimally, QIOs have been critiwed for responding inadequately
to conplainants by allving practitoners to pohibit dsclosure ofinformation that expliitly or
implicitly identifies threm The result of this prohibition was that QIO response letters to
conplainants were extrealy vague — not evemdlicating if substandard care had been found.
The 2001 OIG Report asserted that QIOs havéifficult time obtaining physician consent,
particulaly when the medidarecad review sibgantiates aquality of care conern. According

to that report, QIOs obtain consent in just@df conplaint revews where such a coroeis
identified (and 42% where no such concern is identified).

The disclosure prohibition ihin the conplaint process is grounded in the Peer Review
Improvement Act® (“Peer Review Act”) and the iplementing CMS regulations. Under the
statute, any data or infoation acquired by th€lO must not be disclosed except: 1) to the
extent necessary to caroyt the goals of the legaion, 2) by regulations thatust be designed

to assure protection of the righd$ patients and practitioners, aBjito certain Fedral or State
agencie$’ Based on this statutory frewok, CMS pomulgated regulations defining
“confidential information” as, arong other things“information that expligly or implicitly
identifies an individual patie, practitioner or reviewer’® The legislative history of the Act

21d. at §905-5040.

29 See2001 OIG Repat, supa note 2,at11.

30 peer Rview Improverrent Act of 1982, Pub. L. No. 97-248 §141-150, 96 Sat 324 (1982) (cadified as arended
at 42 U.S.C81320c et sg).

$142U.S.C. 8320c-9(a).

3242 C.F.R.§476101(0).



consuners can subitcomplaints.”® Indeed, as an exae, the horepage of California’s QI
Lumetra, first recomnends that heeficiaries @ll the National Mediare Hotline’”® Secretsy
Leavitt adnitted that accessibiyi was a problenm his 2006 response to the oM study in which
he stated that, “to support needed changeshén QIOs very important corplaint review
activities, CMS will engage QIOs to expand m@zch tobeneficiaries through edia, print
publications, direct comunications, and workvith the CMS Orbudsnan on dgeloping a link
on the CMS webpagé®

QIOs have also been considtgrcriticized for ther lack of responsivesss to complainants,
specifically that they dmot respond to copfainants in a raningful vay.?* In respmse to the
court’s ruling in the Public Citizen ese, QIOs now provide coplainants with their
deternination as to whether the quality of thervices rat professionlly recognized standards
of health care. However, asentioned above, (Dsstill do not reeal infomation that identifies
a practitioner. This fact coupled with the faleat the QIOsrefer sofew practitiorers to State
medical boards mans that t processesentidly has no coredive consegences fo
practitioners.

QIOs have also been criticized for failing teeuw®nplaint data in a ranner that hips identify
patterns of poor care despite stagems by CMShat the beneficiary eoplaint process should
create such a “feedback loop.” The 2001 (R@port found that just one out of 50 QIOs
reported impleranting a quality improveemt project based on beneficiary cplaints®? In this
sane vein, QIOs have beeniticized for treding conplaints as indrzidual inddents, rathethan

as potential signs afystenic problens®

In terms of investigative capacity, the OlGufied that QI@ do not use full Congressionally-
authorized investigative aurity and, in fact,rarely go beyond recd review when
investigating a conplaint.®*

Any adequate coptaint systemmust have thebility to apply renedies or sanctions upon
substantiing a conplaint. QIOs have beeniticized for rarely taking action beyond a letter to
the provider or practitiver who was found to have provided substandard°Gafeurther,as

®1d. at113-114

9 Seewww.|lumetra.com QIOs are redjted to post the Dll-free phore number on all beeficiary targeted wierials
including websites. SeeQIO Commernts, supranote 22 at 9. Howeer, QIOs are notrequiral to direct all
complaints tothat number. Incomparisonto Lumetra’s website, Delmarva undation (the QO for Maryland and
the Districtof Cdumbia) has a linkon its hanepage that informs teneficiaries how © makes camplaints abait
quality of care diectly to the Delmarva Foundation, nb to the toll-free nunber. See
http://www.delmanafoundation.ord.

8 Repat to Corgress: Impoving the Medicae Qudity Improvemen Orgarization Progjam — Respnse to the
Institute o Medcine Sudy. Michael O. Leaitt, Secretary of Hdth ard Human Senices,2006 at 22-23.

81 See1995 OIG Repat, supa note 1, at 6 200L OIG Repot, supa nate 2, at11-12.

82 See2001 OIG Repat, supia note 2,at11.

81d. at14.

#1d. at8-9.

®1d. at9.
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mentioned above, QIOs rarelyake referrals tdicensing boards and the nber of sanctions
against physicians recanended by QlOsas dropped dramatically since 1986.

According to the 2006 IoM Report, QIO survegé complainants revealed high levels of
benefciary satisbction with the conplaint revew process but och lower levels bsatishction
with the outcores of the review8! CMS reports that 93% afonplainants are ne satisfed
with the review procaes® This stisfactionwith the processmakes sense given that, after the
1995 OIG report, CMS changed gsidelines for how long the c@ftaint process should take,
reducing the total days allowed from 250 to I&fys, and developingadel letters tomprove
the readability of the @ responses to cqainants®® From the beneficiary’s point of view,
however, tle outcomeof the revews is $ll unsatisfactory accordingto the loMreport.®® This
may well have todo with theintradable conidentiality prodem. As Secretary Lavtt notedin
his recen report to Congress, “Mb conplainants want a process that helps them understand
what happened, and if there igrahing that should not have ogced, they want to know that
action has been taken teepent futue occurences.®

Finally, the QIOs were critiged in the 2001 OIG Rert because the QIO c@haint process is
not subject to public accountabilit§. Aggregate data regarding@tomplain investigations is

not available on the CMS website. Such data only be comiled through the often-outdated
and difficult to decipher inforation on individual QIO web pages.

A number of reports have idefited obstates to QIO diectiveress inthe area of beneficiary
conplaints. In addion to the confdentiality constrant, the OIG and IoM haveenumerated
various “corilict of interest” isstes that discourage QIOs frameating eneficiary complaints &
a high piority adivity. Theseinclude the &ct that: § CMS’ cortrads with QIOs treha
conplaints as a diinctly minor activity® b) QIOs tend to be morierted toward te medical
community than to t beneitiary community?® ¢) QIOs do not consider beneficiaries paim
clients;®® d) technical assistance adtiies are incompatible with strong regulatory functiofi;e)
the QIO nission is to attract praders toenroll in quality inprovement programs®’ and f)
evaluation of QIOs by CMS is based, part, on hospital satisfaction ratin§s. In its 2006
report, the loM recommended that G\ease anflict of interest resictions with rgard to QIO
subcontracts. The report suggested thatergilimits on federal dinding, “QIOs should be

8 See1995 OIG Report, supra note 1, at4; 2001 OIG Report, supranote 2 at 10; 2006 IoM Report, stpra note 3, at
113.

87 See2006 IoM Report, supra note 3,at114.

8 eanitt, Repat to Congess supranote 80, aR2.

89 See2001 OIG Repat, supia note 2,at2.

% See2006 IoM Report, supra note 3,at114.

°1 Leanitt, Repat to Congess supranote 80, aR2.

92 3ee2001 OIG Repat, supia not 2,at13-14.

%1d. at14.

%1d. at15.

% See2006 IoM Report, supra note 3,at112.

%1d. at 114 “ . . .waking cdlaboratively with providers ad investigating their activities within a sinde cortract
can ceate an inhent conflid of interestfor the QIOs.” Id.

71d. at112-13.

% |d. at113. QIOswill be under nore presste to improve relations with providers in8" SOW becaise weight of
hospital satisfactim ratings will increase to 2% of QIO ewaluation. 1d.
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allowed to seek funds for quality improvem adivities from providers and other organizations
as appropriate®® While this recommendation ag helpQIOs achieve their mndated objectives
overall, loosening conflict of terest restrictions is bound toake it even rore difficult for
QIOs to juglle thar various roles vis-a-vis health care providers.

IV. ALTERNATIVES TO QIOS FOR RESPO NDING TO BENEFICIARY COMPLAINTS

In the renainder of this paper, we evaluadeveral alteratives for receiving and responding to
Medicare beneficiary complaints based esammendations ade by the earlier & and oM
reports. In doing so, &wse two sks of criteria. The irst ae thosewhich the OIG elled in their
2001 report the “clracteritics of an effective coplaint pracess.” Tley include accessility,
investigative capacity, inteentions and follow-through, qusli improvenent orientation,
responsieress, tineliness, objectivity, and public acaumbility.’® In addition to these
charateristics idemified by the OG, we haveadded scope of authorjtadequate resources,
coordindion with other entities,due process (i.e., fairness teetprovider), coristency across
jurisdictions, and rargy of responses/readies (apology,mediation, quality improverent,
compensation, sanctions, etc) to the list of criteBaveral of these criteria are described onan
detail by a comanion paper to this report wteén from a nedical perspective. In addition,
Appendix A includes a@cription of each of theriteria idettified in the 201 OIG Reort.

In this paper, we focus on altatives that take advantage ofisig strucuresthat curertly
respond to patient cgotaints dout quality of care — State sesv agencies and Stateedical
boards. Below we describe how these entitespond to patient cgolaints, including their
strenghs aml weaknesses. In theal section, we discuss and evaluate a liaed structure
which builds upon the extensive exigace that these entities havedealing with corplaints
about patient care. In additi, we have included, in AppemdiB, in sumnary fomrm, an
evaluation 6 several alternative “hoes” for tre beneficiary comlaint process, including state
consuner protection offices, JCAHO, State Lomgrm Care Orbudsnan Program, and Quality
Improvement Contractors (QICs).

In their reports, both the IoM and OIG stated thaddition to looking at existing organizations,
CMS might consider establishirgnew program or contractethanism within CMS to respond
to beneiciary conplaints!® As we approachethe issue ofvhere tie beneficiary comlaint
process would best be lodged, we consideregdissibility of CMS or QDs contracting with a
new entity that wouldbe solely devoted tdandling ad resohing Medicae beneftiary
conplaints. Presubly this etity would be funded by onies curently directed to the QIOs
for this process and would be subject teafic unifaom criteria as to the dmdling of
conplaints. The benefit of creating a separatetiact for this function would be the opportunity
to establish an entity thatonld be specifically focused onsgonding to beneficiary cautaints.
At a minimum, this could reduce coneer about QIO conflicts of interest?

% See2006 IoM Report, sugra note 3.

10 5ee2001 OIG Repat, supa note 2,ats6.

101 See2006 loM, supm note 3,at112; 2001 OIG Report, supranote 2, at iii.

192 Having QIOs subontract for specific tasks br which QIOs areresmnsble hasbeen casidered by CMS.
During the diafting of the 8" SOW, CMSdiscissedthe possility of allowing or recuiring QIOs tosukcontractout
those tasls for which the QIOs were umde to demonstate competency (ompetency demnstated hrough
succeshul evaluationof performance undea prevous SQV or othe CMS-approvd means). Tld idea was nb
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We did not address éhfeasilility or benefts of such a new entityrdhow it might be construed

but on initial refedion concluded that suchnaentity would likey face sone of the sam
problens that now trouble QIOs — lack of vigity, lack of availablesanctions, and, possibly,
the sare confidentialityissues. Iraddition, if the contracts weggven to newly created entities

it would dwplicate tre efforts of existing i@anizations tlat currentlyreceive ard investigate
conplaints in each State and have consideralzperience doing so. We considered avoidance
of potential duplication and fragentation to warrat eiminating an etirely new entity fom
more detailed consideration.

A. State Survey Agencies

State surey agencies have beeremiioned by tlie loM and OIG as possible alternatives to QIOs
in respondi to consumer coplaints aboutquality of care in health care faciliti€s. All fifty
States and the District @olunbia have an office that is sponsible for survegg and licensing
healthcare instittions within that State. Thesagencies also conduct gaaint investicatiors.
The survey function is carriedut under agreeemts between th State and theeSretary of
DHHS in oder toensue tha dl providerspaticipating inthe Medcare and Medicaid program
meet mnimum health and safety standards oof@itions of Participation.” These providers can
include anbulatay surgery certers,community nental health centers,nd stage renal disease
facility providers, hora health providers, hospicdsyspitals intermediate cee facilities for the
mentally retarded, lmical labaatories, nursing hoes, psychiati residential facility providers,
rehabilitation providers, and rural health clinidhese facilities are adicensed by States and
States may have additional quéy standard that they nust meet for licensing purposes. The
survey and coplaint response functions aiig,part, supported by CMS which provides funding
to the State$o carry out these task¥'

A nationd associéion of State surey agenies, the Assaiation of Health Faility Survey
Agencies (AHFSA), provides a forumor directos of these offices to share infcation and
addressommon interests. The Assation has oe paid staff person and si@ board of directors
conprised of directorsof State arvey agewmies. The nssion of the organization is to
“strengthen the role of its @mber State agencies in advocatimggtablishing, overseeing, and
coordinding health cee quality gandards thatwill assurethe higlest practicale quality of
health caredr all State and federallegulated health care provider§™

well receivel by the QIO community whit argued Hat sut a rule woull be inconsgstent with exiting law and
regulation and would favor non-QIOs beausethey would be freeto seekthe wak of QIOs wihout meeting the
tests Cagressestaltished for QIOs b qualify for funding. (SeeSeptember 20, 2004 letter from David G. Shulke,
Execuive VicePresdert of the AmericanHealthQuality Asscciation to Secretary MackicClellan Administrata,
CMS, regarding the proposel 8" SOW.)

103 Seesipra notes 23.

104 While ewery state is equired by federal law to condwct suveys of nursing homes for pumposesof Medcare
certification, states wry in terms o the extert to which they canduct suveys d other institutional health care
providers. Mosstates, forxample, “have to a greateor lesserdegree incgporatedJCAHO accreitation into their
hogital licenshg sendards.”™% FURROW, supra note 7, at8. As a resu] siatesmay notroutinely suvey hogitals
andrely on JCAHO to cary outthis function.

105 AHFSA Mission, avaiable a http://www.atfsa.ordabait%20shfsa.lim.
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i. History of Responsiveness of Stat8urvey Agencies to @Gnsumer Complaints

There is little infornation or data availakl about the responsiveness of State survey and
licensing agncies to cosunmer complaibs geneally. To the extent thadata exits it is focused
primarily on conplaints regarding nursing hee care. In 1995, the Health Care Financing
Administration (HCFA) (now CM), concerned about problenwith State survey agency
responses to nursing heraonplaints, developed coplaint investigation protocols for States to
follow.'% However, the General Accounting Gféi (GAO) dtermined in a 1999 rewt,**’ that
such protocols were not sufficient. In thaport, the @O docunented that States did not
always invetigae conplaints of ham to nursing hore residents proptly or at alt’® despite the
fact that all State agenciesugh conduct certificatin surveys of nursing hams and “maintain
procedurleog and adequate staff to investigate raport on the nursingome complairs they
receive.”

In response to the GAO reporteth HCFA Adninistrator, Nang-Ann DeParle, & with the
Board of Directors of the Association of Hedfhcility Survey Agencies to discuss the problems
with conplaint investigations and tsess the wgency of mproving all enforcerant efforts. In
addition, in response to the report, HCFA:

. directed all State suey agencies tanvestigate any corplaint allegng harm to a
resident within 10 working days;
. reiterded toStatestha conplaints allging immediate jeopardy taesidents mst be

investigated within two ays;
. stresed to States that theyust enterconplaint information into fhe HCFA] data

system[OSCAR] promptly;

o published a regulation . . . allovgrStatesto impose fines for each instance of a
violation; and

. [began having HCFA] Regional Office Ht@onduct surveys to verify nursing hem

reside complaints wien necessy. 1*°

Moreover, HCFA initiated aConplaint Improvenent Project “to identify key elenents ofthe
conplaint process, address resident and comsuaoncerns about the process, and develop
standard for prioritizing conplaints and deternining appropiate time frames for
investigations.*!! In testimony at a hearingetore theSenate Special ®mmittee on Aging, then
Deputy Adnmnistrator of HCFA, Mke Hash, stated that HCFAIxed the key eleants of the
conplaint process intuded:

196 Testmony of Mike Hash Deputy Administrator Heath Care Financing Administraion on Sate Nursing Home

Complaint Investigations Before the Serete Select Conmittee o Aging, March22, 1999.
197 GAO Repot to the Chairman ard Rankng Minority Member, Special Canmittee o Aging, U.S. Seate
‘l‘ocsomplaint Investgation Process hadequatk to Protect Residens,” (March 1999) (GAO/HEHS-99-80).

Id.
199 Depatment of Health ard Humen Servies, Ofice of the Ingpecor Geneal, “Nursing Home Complaint
Investigatiors,” July 2006, citing sectiors 1819(g)(4)(a) ard 1819(g)(5)(a) of the Saial Secuity Act. OEI-01-04-
00340 (hereinafter “2006 OIG Nursing Home Canplaint Report”).
10 Testmony of Mike Ha$), Deputy Administrator, Heath Care Fnancing Administraiion, on State Nursing Home

Complaint Investigations before the Semate SelecCommitteeon Aging, March22, 199,
111 |d
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. informing consuners of their right to ke complaints and how to do so;

. the conplaint intake process, indling how conplaints are recerd, classied ard
scheduled for investigation;

. the investigation process,cinding the training, knowledgettitudes, and case load
of investigators;

. the restution process,dr detemining whether a coplaint is substantited;

. the adnmistrative hearing peess, including back-log of cases;

. the conpliance or response process for ading substantiated cplaints, including
the range and actual uskremedies and back-log of actions; and,

. interactions between caplaint inwestigaions aul licensuwe and certification systesn
the legal sgtem and facilitylevel grievance or continuousjuality improvenent
processeS§™

Based on infanation received fromthe Progct, Hash stated that HCFA would develop
“[flederal minimum standardsand produce a amual for Statesdescribing each elesnt of a
model conplaint investigation pocess, how Stas shouldmplenent the process, and necessary
training and staffing levels?*® Furthernore, Hash stad ttat HCFA would “specifically
evaluate how well States respond to corsuoonplaints and how proptly and thoroughly
they report investigation results to [HCFA) deternme whether they met their swey
responsibilities ***

In October 2000, CMS established the St&erformance Standard Revieswwhich set
performance standardf State survey agencieBhese annual reviews serve as CMS’ oversight
mechanis for State agency perfimance in responding to cqutaints'® The 2002 perforence
standards, for exgpfe, required that State ageegitriage and initiate rfivestigation of 100% of
the conplaints they receive] dleging or involving actual harnthigh) to individuals consistent
with CMS and State policy*®

A GAO Report released in 2003 indicated that CMS oversighf State survey activitiesa
improved. However, the report recommended thaSCtihalize the deglopment of guidance to
States @r their conplaint invegigation proceses and ensure that the guidance [address] key
weaknessesncludng the prioiitization of conplaints for investigation pactices.*!?

112 |d

113 |d

114 |d

11535662006 OIG Nusing Home Canplaint Report, supra nate 108.

1814, at 15.

17 GAO Repot to Congessbnal Regiestess, “Dewite Increased Oversjht, Chdlenges Rmain in Ensuring High
Quality Care ad Resicnt Safety,” (2@3) (GAO-06-117). In November, 201, CMS tad alsoinitiated the Nursing
Home Quality Improvement Initiative, aneffort to, anong other things, increaseversight over guality initiatives d
state survey genciesand QIOsandto foster ad improve communication betwee theseagencies as well as
independent health quality orgarizations, adsocatesard nursing hame providers.HashTestmony, supra noe 105.
118 Statenert by Thomas A. Scily, Administrata, CMS, on Nursing Home Quility before the Semte Finance
Conmmittee, Ju 17,2003.
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ii. Characteristics d the Current Complaint Process

Over the last two and a half years, CMS did thiogs to improve its\eersigh of State agncy
response to coptaints. In 2004, CMS iplementad the Aspen Coplaints Incident Tracking
System (ACTS) to standardize reported compta allowing analysis acrosState swvey
agencies and evaluate State complamvegigations'® Then, in March 2008*° CMS
formalized its guidnce to Statedor thdr complaint inwestigation process,incorporating its
recomnendationgdManagenent of Conplaints andincidents) ito the S$ate Operations Manual
(SOM)** The procedures are to be followed whmmplaints and reported incidents involve
Medicare or Medicaid certéd providers or suppliers.

The SOM acknowledgeshat complaint$® or related infrmation can corma from
benefciaries thar families, hedth care poviders, citizens, pblic agences, or media reportsand
that afer a conplaint is recéved subseque communication with th conplainant nay be
necessary iorder toevaluate andrioritize theconplaint. The Manual prodes a list of intak
information that State survey agencies shoulllecbin initial or follow up contact with the
conplainant. This inbrmation incluwes:

. Name, address, phone # of the gal@inant

) The nare of the indviduals invdved and affected

. Narrative/sgcifics of the corplainant’s concersincluding the date, antime of the
allegation

. The conplainant’s views about the frequgnand pervasiveness of the allegation

. Name of the provider/sudger including location (e.g., urp room floor) of the
allegation, if applicable;

o How/why the corplainant believes the allegetlent occured,;

. Whether tle conplainant intiated other corses of action,swch asreporting to other
agencies, discussing issues with the mlery and obtaining a sponse/resolution;
and

. The conplainant’s expectation/desifer resolution/reredy, if appropriaté?

119 See2006 OIG Nursing Home Complaint Report, sugra note 108. The ACTS “includes nore conprehensie
complaint information than the prevous repository for nationwide camplaint data, the Online Surwey Certificatio
andReporting system(OSCAR).” Id.

120 Trarsmittal 18, March 17, 2006, “Complete Revsion to Chapter 5 ‘Complaint Procedues,” CMS, Puh 10007,
State Opgations.

121 CMS StateOperations Manual (heinater “SOM”), Chapter 5. “Agart of the agrements with CMS under
which Sate suwvey agewcies opeate, SOM requrements are comidualy binding on Medicarecerified and
Medicare-Melicaid dually certifiechursinghomes” 2006 OIG Nursing Home Conplaint Report, supranote 18, at
1.

122 The SOMdefines a complaint as an “degation o noncompliance with Fedeal andbr State requiements” (Ch.
5, 85010), and states thatnggaints that ae rot directly relatedto federal requremerts may be forwarded to the
appopriatt agencgies) br follow-up and hnvestgation. Sich conplaints may include alegaions of
Medicare/Medicaidraud conplaints aginst irdividual licersedpractitioners, andbillin g isstes.SeeSOM, Chapter
5, §5000.1. @mplaints dleging non condition-legal noncgtiance may be referred to the relevant accrediting
organizaton.Id

123'50M, Chapter 5 §5010.1.
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As part of the intaf& process the suey agencys to prowde the comlainant with the éllowing
information:

. policies and procedures for handlingtakes including the scope of the SA’
regulatory authority and any consid&évas pertaining to confidentiality;
. the course of action that the SA or Btwill take and the aitipated tine franes;

o information about other appropriate agendiest could providassistance including
the nane and telephone nuper of acontact person, if available; and
) A SA contact namand nurber for follow-up by the coplainant**®

SAs are expected to igpall conplaint data from initial intake and invesatjon tirough final
disposition into the ASPEN Complaints Trauk System(ACTS). Data “enteed into ACTS is
subject to Federal laws governing disclosunel @ahe protection of amdividual’'s right to

privacy” 1%

The Manual includes aximum time franes for SA to initiate investigtions in response to
conplaints of immediate jeopaly and corplaints regarding a high omedium probability of
harmat nursing homs, non-deeed providers othethan nursing hoes, and deeed providers.

The SOM further provides guidance to SAsrasponding to coplainants. Such responses
generally are to include:

. acknowledgerant of thecamplainant’s concerns;

o a staterant of the SAS regulatoryauthoity to investigate the cophaint and am
statutory or regulatory lits that nay bear on its authority to conduct an
investigation;

. a sumnary of the SA’s investigationmethods (e.g, on-site visit, written

correspondence, telephone inquiries, etc.);
. date($ of investication

. an explanation of the SA’s decisinaking process including definitions of terms
used,

. a sumnary of the SA's finding?’

. a description of followdp action, if any, tde taken by the SA (e.g., follow-up visit,
plan of correction revieywno further action, etc.); and

. appropriate referral inforation (i.e.,other agencies thatay be involved):?®

124 RO refers tahe CMS Regpnal Office. The SOM provides that the $Aust forward certainallegations to the
CMS Regional Office. CMROs aréresponsible for monitoring the SA’s managenent of conplaints and ncidents
to assure tht the SAs are coplying with the provsions set fath in Federal regiations, tle SOM, andCMS pdicy
memoranda.” SOM, Ch. 5,85050.

125 50M, Chapter 58 5010.2. The QIO Manual requires that similar information be providedin the initial follow-up
letters tocaomplainarts. SeeQlO Manual,supra nate 27, at 85010.

126 50M, Chapter 5 §5060.

127To the estert possible, the SOM povides that the summary should nat compromisethe aronymity of individuals,
or include gecific situations that may be usd to idenify individuak, when anonymity has bee requested or is
appropriate intte judgment of the SA SCM, Chapter 5, §5(80.1.
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Although this guidance iselatively new, a July 2006 OIG pert provides som information
about the comliance of State SAs with ¢h State Perfonance Standards and the SOM
provisions at least as regards respogdo conplaints about nursing hoes.

Significant fndings from theéDIG included the following:

. State ageries did not imestigate sone of the most serious nursing heroonplaints
within the required tireframes. In céendar year 2004, based on theat&
Performance Standard Reviews? SAs did not inestigate 7% ofconplaints allegng
“immediate jeopardyin the requred 48 hous. In addtion, SAs did not invetggate
27% of complaints alleging actual hamithin the required 10 day tiefrane.

. State agencies have not taken full advamtdgthe ACTS. SAs’ “use of their own
data systesin addition to the ACTS, thaical problems with the ACTS, and lack of
training have hindered its use as a compla@tagenent tool.”

. Most state agencies’ written policies andgedures generally incorporate provisions
of the SOM however, “those policies andgoedures do not incorporate all of the
SOM'’s guidelines.”

o Many follow-up letters to coplainants lacked emaningful infornation. Although
SAs appeared to do a good job sendingsaute kind of response to complainants,
the responses “often lacked canehensive informtion about the coptaints such as
acknowledging the complainant's congeland summ@zing the investigation
methods.”

o CMS oversight of nursing hoscomgaint invegigations is linited.

With respect to each of theseeasures, State germance varies ignificantly from State to
State. SeeTable 4 from July 2006 OIG RepgpAppendk C). A significant najority of States,
for exanple, scored well on tigliness in responding to c@maints of immedate jeopardy,
responding to at least 9086 such comlaints wthin the two day window. Yet, a sall nunber
of States (10) failetb respond in the requiragdneframe between 10 33% of the tirg, and
one State failed to respond in mély manner inover 90% of cases allegingimediate jeopardy.
The inability of States to spond within the required tenframes nmay be attributed to
insufficient agency staffing — both in tesnof nunber of staff and copetence to evaluate
conplaints.

128 50M, Chapter 5, §5080.1. The SOM reagnizes that rany states have parate piocedures sgcifying how SAs
should respond toand manage complaints. Accordng to CMS, “Whenever possble, State ath Federal requirements
shauld be ntegrated b avoid unnecessey duplicaion.” SOM, Chapter 5, §5050.
129 state Performance Siderds for 2004 included the following:
=  For 90% of rardomly seleded complaints, tre CMS regional office must agreewith the State agey’'s
prioritization of the canplaint.
= TheState agecy must investgjate all immediad jeopardy complaints within 2 working days
= The State agey must investigate all canplaints allegig actul harm (high) onsite in an aveage of 10
working days, withall investigations completedwithin 20 working days.
= The State agncy must fdlow CMS instructians for handling caomplaints for noless han 80% of nursing
home camplaints. These irstructions include catacting conplainarts with investigation residts andhaving
quaified surveyors mmplete the nursing home suwey, anong others. (2006 OIG Nursing Home Complaint
Report, supra note 1)
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As regards SA responses to beneficiary glamts, the OIG found that “while ost of the State
agencig policies diret their staf to send dllow up lettes toconplainants, nany of the poliges
provide little or no detail abouhe required content of [the] letters.” Of the 42 policies reviewed
by the OIG, only nine required that follow up lestdo beneficiaries tlude all the eleents
specified in the SOM.

The OIG undertook a file review of 498 nung home complaints that resulted in an onsite
investigatim. The revew indicated that Stat agencies “generally collectedappropriate
information during intake, eptoyed qualifed professonals to asign prioities to the
conplaints, and provided the owplainant .. . with a written eport of the investigtion
findings.”3® Where ageties fell sanewhat shet wasin incorpording each ofthe elenents
listed by the SOM for inclusion in the resporiteeconplainarts. Most ofen mssing was
reference to the State agency’s decisiaking process. Appendix D (Table 3, July 2006 OIG
Report) sumarizes the OIG’s findings on this perfoance neasure.

In a letter tathe OIG commenting on itsndings CMS Administrator, Mak McClellan, pointed
out that the nuilmer of conpleted nursing hoeconplaint investigations undertaken by State
agencies rose by 37% fro®99 to 2005 (fron82,422 to 44,677). The increase, according to
McClellan, “represents both stronger perfante ad stronger comitment to be & responsive
as possile to nursing hme residentsand their émilies.”***

While State agencies vary considerably injtiethey do in responding to cghaints, there are
indicationsthat nany Statesare aing a conpetent job and have systamin place to track
conplaints and responses. A nber of Stateshave gynificantly improved tleir conplaint
response over the last 2 — 3 years due to fedagairenents, although rany States continue to
struggle with inadequate staffing/e interviewed Directors frortwo State survey agencies who
confirmed these imressions.

A description of one State agencytonplaint process is included iAppendix E Below, we
conpare the QIOs and State survey agencieseapondents to beneficiary cplaints about
quality of care.

iii. Comparison of State Sirvey Agencies and QOs on Perfa mance Mesures

Accessibility: SAs are more accabte than QIOs. Patiesifamily members appear nch nore
likely to lodge a corplaint with Stde survey agecies than wth QIOs. This is appant from the
volume of cmmplaints received by each. Many SAs have toll-free pers and websites with
information about how to ake a complaint. Although QIO websites are required to post the
national 1-800-Medicare nuyer ontheir webmges, QIOs vary as to the extéo which they
assi$ consumers nake conplaints drectly to their lochQIO.

130 5ee2006 OIG Nursing Home Canplaint Report, supra note 108 at13.
131 | etter fran Mark B. McOellan Administrata, CMS to DHHS OIG re: OIGDraft Reprt “Nursing Home
Complaint Investigations’ (OEI-01-04-00340, May 17, 20@5.
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Investigative Capacity: SAs routirely investigate conplaints and are required to investigate
certain complaits within speified timeframes.SAs often employ nurses &t asinvestigators

and surveyrs. They are trained by CMS as Wwat by the State agencies. Many SAs are short
staffed, but staffing could be proved by addibnal resources frorthe federal governemt for

this purpose. SAs ay have inhouse physicians butay also relyon their State edical boards

or QIO for additional expertise teeview and evaluate cgtaints. QICGs have nedical experts
that review nadical records but generally do not plogdly investigate comlaints at the site of
care.

Interventions and followthrough: QIOs ae much nore limited than SAs in tkeir ablity to
intervene ad require caective action or changein behavior, policies, and procedures. SAs
have the ability to issue letts of deficiency, require cattive action, levy civil mnetary
penalties or revoke a facility’sciense. Wiile they rarely do té latter, they routinely require
corrective action pans anddllow up with providers to esure that theaction isbang taken. A
few States have iplemented nediation procedureto resolve comlaints Although QIOs have
the authority to isue eprimand ldters to poviders, avelop corretive action plans, and refer
providers or practitioners to tl@IG, our research indicates t@IOs pefer touse educatiom
response to adverse incidehts.More inportantly because QIOdo not license facilities, their
ability to follow-through with any redteeth” is limited in comparison to SAs.

Quality I mprovement Orientation: While QIOs have a quality iprovenent orientation, they
receive annsufficient rumber of canplaintsfrom which to discern patterns and derive system
quality improvenent (QI) recomnendations. 8s receive a sufficient volumof conplaints to
identify patterns, however, SAs vary on the extenivhich they ue complaints toimplement
systemwide quality improverents. At least oneState agency director with which we spoke
indicated tlat the State in which he was locateatl established a QI systdrased on copiaint
information. In nany states, facilities are requirealhave a quality ipprovenent programand as
part of corrective actionSAs can effectiely require the facility to focus a QI actity on an area
identified as needing iproverent.

ResponsivenessSAs do not have the samnbgacles to responding to cghainants as do QIOs
in terms of confidentiality. CMS has providedidgalines to SAs in iponding to complainants.
Recent OIG findings iicate that SAs respond the large rgjority of conplainants althouly
they do not necessarily include all elemis of responses recommended by the SOM.

Timeliness: There is nacentralized dateegarding SA responseshieneficiaryconplaints. CMS
regularly collects data on whether SAs invesigconplaints regarding nursing harcare
alleging immediate jeopardy or actual serious hairma timely manner. These time frags are
quite tight — two days for complaints allegimgmediate jeopardy; an average of ten working
days for complaints alleging serious ha®is ae likely to inprove onthis measure given CMS

132 The QIO manual contains he following advice regading carecive adion, “You may eng@e n a variety of
activities, including the developmert of corrective actionplans, toimprove carererdered by providers/gactitioners
whenquality concerrs are icertified. . . Useyour confirmed quality concernard re-review notices as areducatiordl

tool by clearly aitlining your review findings/concerns ad the preferredcourse of actio. You may casider
coordinating efforts withother ertities sich as irtermedaries, carriers, State g&gcies, AMS Regonal Offices, OIG,
or State licesing/certification boards to effecuate corrective actims. You may also consider initiating

improvenent projectswhenappropriate/feaible.” SeeQlO Manual , suga note 27, at 8940
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monitoring of this aspect of Sperformance. There are no regubay time frames that SAs must
meet regarding response to a Henary. QIOs are required tospond to corplaints within 165

days although available repoitsiicate that thy often do not metthis time frame **3

Objectivity: The function of SAs is to protect paits fran harm Unlike QIOs which are
required to work closely with priders to change prace pattens, SAs hava singular function
and at least theatieally do not have the santonflicts tha confront QIOs. In additin, SAs, in
responding to coplaints, often areble to rely on objective criteriand standards set forth in
regulations. This is perhapsost true wheninvestigating nursing hoes which are heavily
regulated. QIOs, in contrastmust rely on sorewhat subjetive evaluation by reviewing
physicians.

Public Accountability: SAs operate within the executive branch of the State goatnamd
many SAs are also the State réagory authority anchave a corbined State andederal rde.
State regulation oftenpscifies @countability. As regards disclasud conplaint data to the
public, CMS collects omplaint information rom SAs via ACTS. This infanation is not rade
publicly available but som State SAs are reqed to prepare annual reports that include
conplaint information (usually in aggrega form) and which are publicly available. QIOs, as
private contractors, would be expected to hi@gs of a public accountability orientation than a
state agency

Scope of Aithority: SAs have a scope of authority thatat the same tiemboth broader and
narrower than QIOs. SAs, for ewple, have authority to respond to qaaints from all
patierts/corsumers regarding care received at lkieacare facilities shject to State licensure
requirenents. On the other handAS are not rgmonsible for responding toonplaints regarding
individual health practitionersQIOs arelimited to respording to canplaints by Medicare
beneficiariedut such cmplaints carbe about idividual practitioners onealth care institions.

Consistency Across Jurisdictions: Although SAs sem to have ginificant advantages over
QIOs on several of the performanceeasureslisted here, there are seegly greater
inconsisencies acrossAs than QIOs in termofeach of these variables. Yet, recent efforts on
the part of CMS to provide greater oversightS#s as regards cgaint responses, including
uniform procedures for responding to cplaints set out in the SOM, arlikely to improve SA
responsiveness and consistency ipoesling to corplaints across all States.

Due Proces: SAs provide due process protections tovpters when levying fines or revoking a
license and include an appeabgess for providers contestingetie actions. In addition, federal
rules require that SAs provide an infaidispute resolution process for nursing lesm
contesting citations for deficieres. On the other hand, SAs do poovide facilities with the
samre degreeof confidertiality asdo QIOs. The @ual suney must be poted in the facility. They

133 The QDs dortened trget time frames following the 1995 OIG Report from 220 b 150 days in the case of
conplaints with canfirmed concens aml no requestfor re-review and 165 days for conplaints with a confrmed

quality of corcernanda reguest for re-relew. See2001 OIG Repot, supra note 2, at 13 amd QIO Manual supa

note 27, at Exhibit 5-19. Noneteless, he 2001 OIG regoort noted that “[d] espte the rediwced tme frames from

CMS, 43 of 55 comlaints we rgiewed that ha conplete date informatin exceeded the allowed tnframes for

review.” Id. at13.
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do attenpt to provide sme confidentidity to indvidud providers within afacility, i.e., MD, RN,
CNA, etc. They refer these indduals as neasaryto the réevant professional licensing
authority and any report or response to a bei@fi is unlikely to identify the professional
unless obvias because of responsibility by virtue tokir title, e.g, “tle nursing directn” “the
medical director.” Although QIOs do not detema sanctions, by statuteefore concluding that
the quality of services provided does naenpofessionally recognized stdards of health care,
QIOs “mustprovide the practitioner or perseoncerned with reasonianotice and opportunity
for discussion.”

Adequate ResourcesA consistehconcern across Stateemges is lack of adequate resources
to respond to coplaints in a tinely manner. While it appears (due to lack of any published
conplaints to the commary) that QIOs havesufficient resources to handle the rhen of
conplaints they recee at this tine, it is posible that, if they receied the sam volume o
Medicae beneficiary canplaints as State swey agencies, #y would need additi@hresouces

to conplete this task.

Coordination with Other Entities: SAs routinely refer conplaints abat individual
practitionersto the apropriate State edical boards. SAs also work closely with local
ombudsnan prograns and the relevant State agimaginnistrations. As State agencies, SAs are
also nore likely to be able to communicate ércoordinate with othreappopriate agencies
within a State. It appears froour researcithat SAs do not coordinate with QIOs regarding
conplaints and are, in amy cases, unaware th@iOs respond to beneficiary cphaints. QIOs
may refer conplaints to the OIG but we found thist many states they do not share infation
with SAs or State edical boards.

Range of RemediesThis varies fromState to State Ibumost SAs issue t&rs requirng a
corrective action plan and tarfrane for implementation. They can also puose civil nonetary
penalties, direct that providers conduct @mgce training, deny payemt for new dmissions,
order stopmg any new admgsions, and, in extrestases, revoke licees or close ta facility.
As noted in “interventions and follow-througlabove, while QIOs have several rEes they
can enploy, their preferred readly is education.

In sum it appears tht SAs do bettethan QIOs on several duvative aiteria, includng
acceswbility, investigative capacity, inteemtion and follow throgh, objectivity, public
accountability, coordination with leér entities, and range ofmedies. As regards investigative
capacity, QIOS rmy have equal, beven greateraccess to gert reviewers than SAbpwever,
they do not physically get int@dilities to investigate cophaints and lack subpoena power and
other direct rathods to gain access to docemts*** On the other hand, agpr shortconng of
relying on 3\s to perfornmthe beneficiary reviekunction is the fact thaheir scope of authority
is limited to institutional providers. In termining whether relying on SAs to respond to

Medicare beneficiary cophaints would be appropriate, it ould be helpful to know the

134 providers arerequired to provde QIOswith medical recads ard other doaumenttion necessy for the QO to
complete its revew. If the provder does nd provide the QIO with the requesed doaimenttion in the required
timeframe, the QIO nust seek assistanfimm either the Region#@ffice Project Officeror the Division of Med caid
and State Opationswhich an threaterrevacation of the providers’ Provider Agreenent for failure to canply. See
QIO Manual,supra nate 27, at $020.
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percentage of coptaints recered by QIOs that are about iitstional care. One also ight
argue that health care instituns have sigrficant contrd over physician practiceand other
health care providers drthat SA, by effecting changes in insfitonal practices, mght be an
effective vehicle for influenog practitioner behavior.

Other weaknesses of SAs include lack of consesteacross jurisdictions and lack of adequate
resources to expand functions.hi¢ QIOs alsdiffer significantly acrosgurisdictions, the &ct
that they eceive sofew conplaints nmekes it difficult to articulatethe significance of those
differences. Also, two pointsheuld be made dout conparing SAs and QIOs on adequacy of
resources: Jlit is na at all clear tht if QIOsreceived the saemnumberof conplaints as SAs
from Medicare beneficiaries th#tey would have adequate resms to respond to therR) it is

not clear that giving this funcin to SAs would significantly expd their work, &least if the
conplaints were linted to institutional provids. Finally, as regards s® evaluative criteria,
we had insufficient data or bases on whichdé&ernine which ofthese entities pormed or
would perform better. In this category, we include qualitymprovenent orientation,
responsiveness to cghaints, tineliness of responses, and due process. Although we were able
to find considerable data on ®whmess of SA investigating coplaints involving imnediate
jeopardy and serious haymwe did not find datan how quickly SAs respond to cplainants.
Also, becage QIOs do not actually deteéma a implement sanctions, it iglifficult to evaluate
them on the criterion of due pcess. Howeer, as regards due process, ireking a
deternination of whether a coplaint is valid, QIOs do povide health care providers with an
opportunity to review the facts and responaltegations of substandard care.

B. State Medical Boards

The OIG also rentioned State wetical board as possibleentities to take on theeview of
Medicare beneficiargamplaints abut quality of care. In this sdon we describe the scope and
activity of these boardsnd their response to consaintonplaints about physician practices.

i. State Medical Boards Generally

The Tenth Arendrent ofthe United States @atitution auhorizes States testablish laws and
regulations protecting the healthfedst, and general welfare of thaiitizens. In response to the
Tenth Anmendnent, each State legislatuhas enacted Mledicd Prectice Act that defines the
proper practice of mtlicine and responsibility athe nmedical boards (Boards) to regulate that
practice within that State. Most States haggrate board$or each redical specitly. Boards
license providers, investigateroplaints, discipline those ko violate the law, conduct provider
evaluations and facilitate rehétation of providers where apprapte. The ngority of bases
for discipline do not vary gnificantly anong the statesna include incorpetence; pss
negligence; aiding and abettingetiinlicensed practice ofedlicine; conviction of a felony or
other crine; unlawful sale of drugs; ipairment due to substancebase; and professional
discigine in another ste!*®> Boards judge the potential offenses that come before them under

135 SeeFURROW, supranote?, & 82.
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one of two different standards. Nationally,oab two-thirds of Boards use a preponderance
standard and one-third use the higldear and convincing evidence” standatd.

Boards routinely receive claints about proder behavior and préce and are a potential
vehicle to receive Mdicare bediciary complaibs regarding substandard care. Because
physicians (unlike other health care providlegenerally work independently and cannot be
diredly disciplined by the facilities in whch they practice, this pap will focus only on
physician Boards®’

The structure and authority of Boards vary fretate to state. S@Boards are independent and
maintain all licersing aml disgplinary powers, whileothers are part of a larger bnella agency,
such as a state department of health. Boaregypically nade up ofvolunteer physicians and
members of the public who are, in most casgspointed by the governor and paid a m@ah
stipend or their serice. The ngjority of Boads enploy an adrmistratve staff including an
executive officer, attoeys, invetigators, andicensing gdaff. The State leiglature determes
the financial resourse of nost Boards. Som Boards are funded directly fromphysician
licensing and regiration fees.

While Boads play a \tal role in the uiverse of medical conplaints thee ae signiicart
differences between the 51 Boarttsit exis across th country.**® Most inportantly, not dl
Boards invetigae complains!®® In seven States, this duty is relegated to another agenust, m
commonly the State’s health depaett™®® Another inportant diffeence betweeBoards $
their degree of independent®. While most Boards are independent, a good banare seri
independent (generally part of the State’s the@épartrent) and sora are purely advisory.

The nost saliemh characteriic of Boards (and nsi problenatic for our purposes) is that Boards
are wholly creatres of State law. Whether a &d functions independentlyithin a State or as
part of the State’s health plertnent, the federal governmemas no power to influence the

136 See2006 DHHS Board Study,supia note 58.

137 Arguatly, conrplaints involving the large majority of other heath professonak could be aldresse by working
through health care istitutions. Same woud argle that institutions, at least bspitals, alsohave considerable
contol over physicians via the ganing of pracice pivileges. @rtain specalists are verydependert on tospital
privileges andwhile hosptals may be reluctart to take away privilegesfrom physiciars ard thereby lose réerral
volume, recent commentaries havacauraged hospitalto adopt a mre central rolein control of physician
practices.Seel. Legpe, M.D., Annals Internal Medicine, 2006 vol. 144 pp 107-115.

138 A |arge pat of the information relating © the naton's medical boards i this pgper mmes fromthe Fedeation of
State Medical Boards’' 2003 Excharnge,a canpendium of information alout state nmedical boads published evey 2-
4 years. Thé&xchange is based on surveys qieted bythe medical boads that comrise he Federabn of State
Medical Boards (FSMB). The FSMB is a national not-for-profit organizaion reresenting the 70 medical boads of
the United States au its territories, including 14 state boads of oskeopathic medicine. For purposesof this paper,
we include information relatirg to the medical boards in the 50U.S. states and tHgistrict of Columbia. It shold
be noted that three Boards (Vermont, New Jersey and South Dakota) did not regpond to the FSMB suwey. In
addition, New York has two Bards — an advisay board ard a professiamal conduct board. We corsider them
together for pumpaoses ofthis report.

139 Fedeation of State Medical Boards, Compendium, 2003 Excharge, Table 29(herenafter “FSMB Excharge”).
140 SeeFSMB Exchange, supr notes 137-38, at Table 5, 8. Arkarsas, Connecicut, Florida, Hawai, Michigan,
Nebraga, New York, andUtah are theStates in whichhie Boards do nat investigate conplaints. Inthase Stateshe
State healtldepartent invedigates comlaints.

141 SeeFSMB Exchange supra notes 137-38, a Tablke 8.
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Board to coordinate activitiespake repots a harnonize their ativities tofit into a ndiond
framework. An exarple of this is the statathat creted tte National Pactitioner Bta Bank*?
This law ‘require$ Boards to reprt ceatain adverse actions takesgainst physicians to a
national data bank. Although the word “require’used throughout theastite and regulations,
if a Board refuses to trandnthe information specified under the law, all CMS can do is
designate another qualified entftyreport such infenation**3

ii. Comparison of State Medical Boardsand QIOs on Performance Measures

Variation across State medical bds mekes it dificult to evaluatethem as a whole, however,
we used data praded by the Federation oftate Medical Boards ad several other recen
reports, to attept to assess how Boards oretlwhole fare on the perfoamce criteria we

identified for an “igkal” conplaint process.

Accessibility: Like the QIOs, all 51 Boards have a website available to the pdbliPublic
Citizen hasanalyzed the “usdriendliness” of the 51 Board$® speifically with regard to
online physician profiles, and found huge diffares between States (tmaost user-friendly
being New Jersey with 83.7/10fbints and the lowest bey North Dakota with 12.3/100
points)!*® Beyond a website, Boardsary greatly in term of accessibility. More than half
publish a public newsletter while less than half have8@nunber available to the general

public’*’ Boards also vary as to whether ythassure cofidentidity to those who repo

violations!4®

Investigative capacity Virtually all boards have expemce comlucting inwestigatiors,
specifically health care qugl complaints. Although Boards are generally staffed by
practitioners, a 2006 DHHS Report found that mBowprds have difficultyobtaining sufficient
medical and legal expertise at both the gtaimt screenig stages ah in preparing for and
conducting érmal testinony at hearing$®®

Interventions and followthrough: Unlike the QIOs, all the Boards have broad disciplinary
decision-naking ability thatthey routinely emloy.**® Boards alrost uniformly have the ability
to engage ithe bllowing actions or sanctions:

142 5eeThe Healh Care Quality Improvement Act of 1986, Title IV of Pub L. 99-660.

143 45 CFR Sulditle A §60.8.

144 SeeFSMB Exchange supra notes 137-38, a Tabk 16.

1452006 Report of Docior Disciplinary Information on State Web Sites (HRG Publicaion#1791), A Suwvey ard
Rarking of State Medtal and Osteopthic Board Web Sites, @tober 17, 2006 M. Larson, B. Macus
Peter Lurie, M.D., MPH, S.Wolfe, M.D. Study availabe at Hhtp://www.citizenorg/pubicationsrelease.
cfm?ID=7478

146 1d. Physician pofiles are égislatively mardated in most of the States tht dd well in the suvey anl na
mardated in States tlat dd poorly in the suney. Id. In this stug/, Pubic Citizenevaluated the websites bsedon
the fdlowing criteria: amwilability and types o physicianidertifying information; state leard disciplinary actim
information; hospital discigdinary action ifiormation; federal goverrment disciginary action iformation;
malpractice anctonviction information; ard user-friendliness.” Id.

147 SeeFSMB Exchange supra notes137-38, Tabk 16

181d. at Table 18.

149 See2006 DHHS Board Study,supra note 5.

150 SeeFSMB Exchange supra notes 137-38, a Tablke 39.
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Revocation of license

Sumnary suspension of license
Probation

License limtation or restriction
Stipulations or consent agreents
Collection of fines

Private Reprirand

Public Reprinand

Letter/decree of censure

Letter of concerft*

Quality improvement orientation: As set orth in the Melical Pactice Acts in most States,
guality of care is the guiding principle behitide Boardsrole in licensure and disdiipe.
However, nany Boards in the 2006 DHHS Repat®mplained that the cqulaint proeess is
reactive andhat they wuld like to engage imore proative quality improverant actiities>?
In that staly, Boards corplained that they are driven by consemtonplaints and that thes

conplaints result in a lage nunber ofcostly investigaions that lead to fw actionabe cases™*

ResponsivenesdOn two basic reasures, wst Boards are responsive to qoainants: 48 of 51
Boards ackawledge complaints amle to it>* and 49 of 51 Boards infm conplainants ofthe
outcorre of the conplaint.**> Unlike the QIOs, which are mently forbidden by CMS from
revealing individual pragioner information without the prattoner’s pernission, most Boards
inform complainants if amvestigation reveals wrongdoirg the part of the physician.

Timeliness: Speed ofconplaint resolution vaies gretly by State. h the typicd State, only
about 10% of cases takeora than 360 days to resolV&. According to the 2006 DHHS Board
Study, “[c]losure tines vary conslerably according to how fainrough the disciplinary process a
case proceeds. Nationally, cases resolved befalaring investigation averaged 180 days from
intake to closure in 2003, 425 days for casesedaater investigatiobut before hearing, and
675 days to reach heagifi™>’ Furthermoreall of the States in thstudy reported a backlog in
cases™® QIOs are subject to a regulatdime framethat is cosistert acras States and requires
cases to &closed in 165lays in tle case o canfirmed quality concerr®>

151 Id

152 562006 DHHS Board Study,supa note 5.

1331d. The DHHS Board Sudy found that many Boad members ad mange's wantedto do more for safetythan
react to corplaints. Sore suggeste other proactive alimative b conplaint-based dicipline including adits of
physician preatices, non-diciplinary use of clinical assessemt centers,and efforts © ercourage ongoing
maintenance ofonpetences.ld.

154 SeeFSMB Exchange supra notes 137-38, a Table 35. Florida, Indiang, and Utah are the exceptions

1%51d. Indiana and Utah ae the exceptions

ij See2006 DHHS Board Study,supm@ note 8.

158 :g

159 See sprafootnote 132.
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Objectivity: Objectivty is always aguestion vaere nembers of the sam profession are asked
to invedigate ther peers. As Boards areegerally conprised of practitioners, the issue of
objectivity deserves ame study, especially irthe case of the 31 Badw that are wholly
independent fronState governent.*®® However, the criticisnthatBoards are “capred” by the
profession has received a great deal of atiant the past ecade and now, @bst every state
requires that its Board include some ro@moflay members, on the #ory tha they are nore

likely to hold erranphysicians accontable!®

Public accountability: States vary widely on ther@unt of information released to the public
regardng investigatiors and sanions. Thirty-three (33) out of 51 Boardssue an annual report
that is awilable to tle public and redial®® Additiondly, those repds vary greatly in the
information they conta.’®® States ats vary as tothe inbrmation réeasd to the pubic abou
physicians licensed in that Statalthough rost (49 out of 51yeveal a physician’s disciplinary
history!®* However, Boards are cony under greatgpressue in recehyears to release ore
information to the public and any States havepased laws requed inceasd disdosure
especially regardinghysician profiles?®

Scope of Authority: Unlike the QIOs, a lintation of the Boards is that the jurisdidion is
limited to the specifc medicd pradice thd they regulte.

Consistency Across Juisdictions: Although SAs are independeftate agencies, they are
subject to oversight by a singledfral agency and douch of their work under federal statutes
and regulations. QIOs are governed by a sir®MWV and set of regulations. By contrast,
medical boards are wholly creaasof State law, neitér sulpectto federal oversight nor federal
law. Further, rany Boards aralso independent froformal State oversight. Asioted before,
31 of 51 Boards are independent froreitiState’s exedive branch.

Adequate resources:Board spending per thousand physisiaranges widely affeced by
licensure fee levels and Stdiadgetary policies. Boards the DHHS study reported the need
for increased budgets to pmove their conplaint processe¥® Further noted in that report was

160 SeeFSMB Exchange supma notes 137-38, at Table 8. The following boards @ wholly indepadent: Arizong
Arizong Coloradb, Delaware, Georgia, Indiana, ldaho, Kansas, Kentucky, Massatusts, Maine, Missauri,
Montana, Michigan, Missksppi, Montang North Carolina, North Dakota, New Hanpshre, New Mexico, Nevada,
Ohio, Oklahoma, Oregon, Rhode Island, South Carolina, Temessee, Taas, Wakington, Wisoonsin, West Virginia,
Wyoming.
161 See2006 DHHS Board Study,supa note 5.
162 5eeFSMB Exchangesupa notes137-38, at Tabke 6. The following boards neke their anualreports available
to the public and redia: ArkansasAlabama, Arizong Cdifornia, Gonnecticu, District of Cdumbia, Delaware,
Florida, Gergia, Indiana, ldaho, Kentudky, Louisiana, Massachisets, Maryland, Maine, Michigan, Missauri,
Montana, Missssppi, North Carolina, New Hanpshire, New Mexico, Nevadg Ohio, Oregon, Peansylvania, South
g;irolina,Vi rginia, West Virgnia, and Wyoming.

Id.
164 SeeFSMB Exchange supra notes 137-38, a Tablkes40 and 43. Louisianaard Wyoming are he exceptons
165 2006 Report of Docior Disciplinary Informaiion on State Web Sites (HRG Publicaion#1791), A Suwvey ard
Rarking of State Mettal and Osteopathic Board Web Sites, Q@tober 17, 2006 M. Larson, B. Macus
Peter Lurie, M.D., MPH, S.Wolfe, M.D. Study availade at Htp://www.citizenorg/pulications/release.
cfm?ID=7478
186 See2006 DHHS Board Study,supa note 5.
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the fact that, nationally, the siefunded 25% of Boards receiveora than double the resources
per in-state practicing physician as tHeiwver funded counterparts in the bott@%6.'°’

Coordination with Other Entities: Unlike SAs, which are State agcies, Boardsre generally
wholly or senindependent and are therefore mutegrated into fate governrent as are the
SAs. However, as noted in the 2006 DHHSaBbStudy, even independent Boards often have
sone tie to State governemt (leyond being a creation &tate lav). The functions typically
handled outside of Boards includevenue collections and paiirdisbursenents, acquisition and
managenent of office space and éhpurchase and support of IT sys&fff QIOs have no
relationship with State goverremt and, as entioned earlier, are under nandate to work with
other etities.

Due Proces/Fairness All Boards that conducthvestigations and engagedisciplinary actions
have adrmistrative due procegsrocedures to protect provider Many Boards rely on State
Attorney Genenrs’ offices br legd representation in displinary caes.'® QIOs provide
physicians with an opportunity to reviemdarespond to the QIO’s findings before sending a
letter to besficiaries bu because (Ds lackdirect sanctionauthority, due processrguably
does not play as significaatrole in their evaluation.

Range of remedies:Unlike the QOs, which seldomengae in disciplinary action beyond
notification letters, all the Boards have an arberfaremedies at theidisposal to discipline
physicians. These remedies range freanious(revocation or restriatin of license) to nd
(reprimands or fines) for offe@s running the gawmh from patiem abuse, substandard care, and
insurance fraud, to failure torrew a license in a tiely manner!’® Boards also have the ability
to require additiod training for physicians but unclear how often Boards use this egin
Sone boards also tilize more creative remdies such as rentoring or supervision of provider
practices, randatory education progran limitations on practice, e.g., prescribing. The
following table details tlk pecertage of States in whicvarious sanctions apply:

167 Id
168 Id'
169 Id:
170 SeeFSMB Exchange supra notes 137-38, a Tablke 39.
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Availability of Sanctions
(percentage of States vith sanctions)

Type of Sandion All States | CaseStudy States

Rewvocation of license 100% 100%
Suspersion of license 100% 100%
License limitation or restriction 100% 100%
Stipulations or consent agrements 100% 100%
Probation 98% 100%
Summary suspensionof license 96% 100%
Public reprimand 94% 100%
Collection of fine 87% 100%
Letter of Concern 64% 33%
Collection of costsof proceealings 55% 50%
Letter/decree ofcensure 4% 67%
Private reprimand 43% 17%

SOURCE: 2006 DHHS Board Stud/

As in the case of SAs, it appears that Staédical boards performbetter than QIOs on several
evaluative criteria in respondj to conplaints about redical care. Tiese arguably include
accesmbility, investigative capacityintervention and follov through, public acamtability, and
range of reradies. Smilar to SAs, medical board have a more lifted scope of authority than
QIOs, i.e., they only respond to complaints abglysicians, and ost significantly, they vary
greatly acrgs juriglictions. The latter is paculary probematic and there is little llity on the
part of CMS to exert control ovetate nedical boards. Attempt® require unifom responses to
beneficiary corplaints would have to be accpiished thraigh a contract echanism rather #im
regulation. As to resourcesatt nedical boards on the wholgpear nore resource poor than do
QIOs, but again, oneeeds to comder the véume of complaints to which each is cantly
responding. As in the casé SASs, it is not cleathat giving this functia to state redical boards
(at least with respect to physicianguld significantly expand their work.

Based on available data, it is not possible tosaskew state atlical boards do in comparison to
QIOs in terns of responsiveness to cplainantsand timeliness of regpnses. Although the data
indicate that it takes boardsitpua long tine to go through the full disciplinary process, it does
not indicate how long it takes thamrespond to copfaints. Quitelikely though, this reans that
when there are sanctions thera idelay in any substantive respers conplainants. In terra of
objectivity, we would give state boards and Ql&@sproxinately equal narks. Both have the
potential to be “capted’ by the nedical profession.

C. Combined Entity Including State Survey Agency and State Medical Board
Based on our research, we propfisepurposes of discussion, aliernative which cofnnes the

expertise ofState Survey ageres and State Medical Boardis responding to beneficiary
conplaints but which relies on QIOs for analyzitige conplaints recesed by these two entities.
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A mgjor problemwe hare observed with the curresystemis duplication of effort and failure of
coordinationamong various entities responding ¢onplaints about poor quality dalth care.
Conmplaints are potentially received by a numbef agencies iduding the SAs, the State
medical and other health professional boards, tbint Comnssion on Acceditation of Health
Care Organizations, the Nursing He@mbudsman, and Medicare contractors. There appears to
be little, if any, coordinatioror sharing of infamation reyarding corplaints among these
agencies. Hoexanple, we were surprisei lean that nany Directors ofState Survey Agencies
did not know that QIOs received beneficiarymmants. As conpared to State Survey agencies
and State Mdical Board, QIOs receive @ny fewe conplaints. One of the State Directors with
whomwe spoke said he was unaware that th® @ his Sate received beneficiary cqtaints.
After he learned, from our inqyi, that this was the case, he called his State QIO and asked
about the beneficiary complaiptocess and how any complaintghe QIO had received in the
previous year. The QlQaff person said the QI had received 100 cqiaints. The State Survey
Directar thought this was somwha comical as his State office receives appmately 100
conplaints in halfa day. Clearly, it is # cag that the QIOs do not necasy share tRir
conplaints with the State survey egcies. Thids despite the fact that s sort of sharing of
this information is envisioned by the QlOamud.'”* Without a corplete picture of the types of
conplaints that are being ade by consumrs aboutealth care institutionand providers, it is
difficult for QIOs or any quality ifarovenent organizdion to meke or reommend moditations

to a systento improve quality and patient sajet Thus, an alternativg/stemmight incluce the
following elenents:

1. State Survey Agencies and Statedital Boardswould be designated as the official place
for a Medicare beneficiary to lodge a gaaint about quality of care received. (Complaints
about non-physician health cgviders, e.g., nursgtherapists, etc., o typically provide
care in an igtitutional setting, would be handled by the State SurvegeAcy.) Thismay or
may not increase the mber of complaints thahes agenies receivelt may alsorequire
that the State agencieavie a broader scope obnplaints over which they have authority to
respond, e.g., coplaints that are not violatits of state licensing atdards but eet the
review requirerant standards for M#icare beneficiary copfaints.

2. State Survey Agencies and Statedi¢al Boads would investigate all faral complaints,
deternine if there is a eiciency in the cae pravided or dherwise an isue regeding quality
of care, deermine what type of correcteradion is recesary, and work with the instition
and/or proider to inplement such correctivaction or inpose civil nonetary penalties or
other sanctions/disciplinagction as appropriate.

1 According © the QIO nanud, “The State health agenaoy other appropriate State mlocal agency wsl by CMS

to pefform suwey/cerificaion ard review funcionsfor Medicare (he “SA”) is not required to refer allcomplaints

to [the QIQ] that involvagualty issues. Ina@me States, it is the law &t the SA reiews all camplaints it receives.
To assist[the QIO] andthe SA in understarding [the QIO’s] areasof respasibility, [the QIO stould] develop a

written plan withthe SAtha explainsthe types of omplaints each wil be respondile for reviewing, and the
exchage d information involving deiciencies n suvey and ceificaion reguiremens or canfirmed qualty

concens. [The QIO should] involve [the QIO’s] Regional Office PojectOfficerwhen [the QO] and the SA cannot

agreeon what types of issues each shdueview or when thee are multiple issues thatequire Project Office
coordination/assistance QIO Manualsupranote 27 at 8915

31



3. These agencies would provide individualizedpmeses to complainaniga letter, including
the agencies’ findings and any action taken.

4. Because each State operatesesanat differently,in order to attain sme standardization in
response practices and attain consistenapsacjurisdictions, CMSould put in place
guidelines for responding to such qaaints, sinilar to those alreadin place for State
Survey Agencies in the CMS State Operatidfenual. ®1S could also exert perfimance
monitoring as it currently does over camtaspects of SA perforance.

5. State agncies would receive atidnal funding for these new tasks.

6. Each State would desigte anindividual within the relevantlepartnent (health, consusr,
etc.)to haw oversigh over ths pracess, #empting to coordinate effes of the SA and the
professional licegsing bards when a copfaint involving multiple providers is receved.

7. The State agencies wlauforward all corplaints recéved and follow up actiontaken to the
State QIO.

8. ldeally, other agenciesuch as JCAO, and Melicare contractors wouldlso be required to
subnit complairts to the QIO.

9. The QIOs would respond to requests fr@As and the mdical boards for technical
assistance, use infoaion about corplaints to identify priorities for technical assistance,
and work with institutions and provideis implenment the needed changes

10.QIOs would alsshae mmplaint information with the relevant CMS iegional ofice © tha
in areas where health care pers see paties from more than one State, tie appropriate
regional offices have érelevah information and can feed that back to the rafévocal
QIOs. The regional offices would also have ¢hehoity to consider réerral to the OIG ér
sanctions in cases wiegthe stateagencies é@cide not to saation or to administe additional
sanctions beyond thosestad out by the state agencies.

11.QIOs would post uniformdata about coptaints received by the ate entities on their
websites so that it would be aledile to the public. This codltake the fan of an annual
quality report.

12.Regional offices would suhirall information toa national database. The analysis of data at
a national level, using expert s, is likdy to be nore efective inidentifying quality
improvanent priorities nationallyand in different regions. b a database would have a
structure and classification/n@mclature thatwould create standdedtion, allow data
analysis for safety/Ql and fditate public reporting. It coul also be designed to track
timeliness and even include beneficiary satigfactiata. Identified priaties could also be
shared with local QIOs for iplementation.

This dternative is cosistent with the recomnendationof the loM (2005) to shift the revew d
beneiciary conplaints fom the QIOs to other entities. The oM repargued thathis shit

32



should be rade for a number of reasons. Angthose reasons are thatvould allow QIOs to
focus on quality iprovenent and perforrance measurerant which ae “inconpatible with a
strong regulatory function.” Moower, the report points to éhsnall number of conplaints
received by QIO$’? Finally, the loM argues that anotheasen to support the shift of functions
is that there are a ndar of oher organizations aleely responding to cons@mcomplaints and
sone of them have greater vislity among consmers than the QIOs. The repogesifically
states that “awng the entities cadered shald be State health depamnis and the State
survey and certification agencieshieh alreadycontract with CMS to conduct certain functions
for the Medcare progam, includirg the reviewof all quality-related conplaints for nursing
homes.”

In addition, we believe this cdmmed entity, with an mphasis on dataharing, would fare well
on the “effectivemss criteria” we have applied to the exigtstructures.

Accessibility: As indicated above, SAs and Statedinal boards are much ane accessile than
QIOs. They are already the place where comsanand beneficiaries are likely to lodge a
conplaint. SAs are required to have hoéistoreceive comlaints concerning nursingome and
home health care. Wfound that States &g alsohave hotlines for other facilities, e.g., hospitals.

Investigative Capacity: SAs have in place individuals withealth care exper@isto surey
health care facilities. Most otten, these indviduals are ntses trainedby CMS and the States.
Additional medical expertise @y be obtainedfrom the State mdical board. Afew States
already contract with &#ir QIOsfor additional nedical expertis. A closer nexus between the
State agenes and QIOs regarding cphaint activty could facilitate this consultidon process.
Survey agecies hae rapid access tolinical records and baal invegigative authaity.

Interventions and Follow Through: SAs and redical boards have manyame tools at their
disposal than QIOs to intervene to take ective action in response to cpiaints. They
routirely issue deficiency letters an@quet and monitor corrective action plans.

Quiality Im provement Orientation: This altenative arangement would allow QDs to do what
they do best — identify priorities for techni@asistance and suggest epes to inprove quality

of care. The volum of conplaints generatethy SAs and state edical boards would provide
anple data ér local, regonal andnation wide aalysisto discern atterns of care or poor quality

A regional and national focus waliblso allowfor a national database and a national expert
panel to analyze the avable data.

Responsiveness:SAs and State boards already hameplace systes for responding to
conplainants. CMS ismproving its oversight oSA responsiveness tmnplaints which will
likely lead to greater responsiveness on the ph®As to corplaints. If sonething like this
alternative arrangeent were to be put in plag CMS could expand its exsight of response to
beneficiary corplaints and provide guidelinesngiar to those alreadin place for SAs to
respond to these cqaints. Transfer of somof the funding, currently going to QIOs, to States
would help ease resource constraints thahynSAs and State boards confront angriove
responsiveness.

172 5ee2006 oM Report, supra note 3,at9.
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Timeliness: Both QIOsand SAs have experiencedplens in responding in a tiely manner to
conplainants. SAs, however, are being scrutinized B SCon this neasure and pushed to
improve timeliness of response.

Objectivity: The proposed new arrangemhwould deal wih concerns that have been levied at
QIOs regarding their perceived conflict of irgst. By distantig QIOs fom the conplaint
processthey will be ale to cortinue to wok closely wth health care providers to ake
improvements in the systemSAs ad Boards, howear, can continue to play a strong role in
enforcenent without jeopardizing the quality provenent process.

Public Accountability: The proposed arrangement could dsostructured to allow for greater
public accaintability by making reports, basl on aggregate cquaint data, aviable to the
public. Ex@nding conplaint information to be intuded in a new natioral databag, i.e,
including dl Medicae beneiciary conplaints, would also imrove oversight and public
accountability.

Scope of athority: The conbination of State survey ageesand State mdical oards would
have authority over virtuallyllaMedicare beneficiary coptaints SAs would be responsible for
responding to coplaints aboutother institutional providerse.g., nurses, #rapists, and
coordinating intervention and follow throughtlwvother relevant ste licensing boards.

Adequate ResourcesWhile it is unlikely that the shiftn responsiblity would significartly
increase tke number of conplaints that SAs orstate nedical bards currerily receive, this
alternative calls for adonal funds to be give to these entities to improve their qaaint
response function. These funds could edram funds now aarded to QIOs.

Coordination with Other Entities: One of the principle advantagekthe proposed alternative
is the formalization of coordingon with othe entities within aState. At presénSAs handle
conplaints about providers, Boards handle ctamgs about individualproviders and QIOs
handle a small nuber of conplaints about both.Our proposal would ensure that these groups
coordinated their efforts to avoid dug@ieon and possibly contrary efforts.

Due Process: Both State nedical boards and tate suvey agencies have in place due process
mechaniss to protect practitioners and providefrom arbitrary punishrant. State mdical
boards uniforfty offer formal notice and appeagrocedues to accusl practitioners. State
survey agecies gemrally have in place an gpals pocess in the case of fines or license
revocation. The due process proasexs of both State agencies would need to be dvaped 0
ensure that due process was unifénoughout the alternative structure.

Consistencyacrossijurisdictions: This may be the nost siquificant we&ness otthis alternaive
proposal. State survey agencies and Stagiaal boads vary significantly fom State to State,
possibly nore so than QIOs, all of which opéeaunder contracts thabnformto a national
“scope of work” developed by CMS. These vaoias are likely due to vations in resource
and expertise. To sarextent, additional resoces nay help to bring those agencies operating
below perfornance expectationsip to applicable andards. In recogmon, however, of the
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possibility that sora States ageaes nay not reach the desired germance standards, CMS
should have the authority not ttilize a State survey or State Ibdan a given State to respond
to beneiciary conplaints and tdkee that respaosibility with the QIO ordesignate another entity
to fulfill that role.

Remedies:QIOs have provided little in the way oémedies to beneficiaries complaining of
poor qualitycare. SAs and stateedical board have a much expanded tool box. In addition,
CMS has povided guidelines to SAs for responditogybeneficiaries requiring them to provide
detailed infornation about their investigation @rollow up. This type of response is consistent
with the observation thdimost complainants want a prasethat helps themanderstand what
happened, and if there is setimng that should rchave occurred, theyant to know that action
has been taken to pmmwt future occurrencés’® Additional ADR processes ay also be
possible with this type of amgenent including nediation, withan opportunity for apology and
a meeting between provider and beneficiary.

A new structure for responding to beneficiazgnmplaints also provides an opportunity for
expanding reredies to comlainants. In his tésnony bdore the Senate Special @mittee on
Aging in 1999, Mike Hash, then Deputy Admstrato of HCFA, stated that an essential edgrn

of a conplaint proces would be iteractiors between corplaint invegigations and licesure ad
certification systens, the legal sstem and hcility-level grievance or continus quality
improvement processe¥* A more robust complaint sysm in addition to poviding
beneficiaries with an opportunity toemt withproviders, to receive an apology and explanation
of what happened, to initiate amvestigation ofsubstandard cam@nd correction othe erro or
organization of the system, would also providerpensationfor individuals harned as a rgult

of poor quality lealth care. Such a systetherebre, mght incorpoate elerents of what has
tradtionally taken place in the courtisrough nedical melpractice litigaton. While this would be

a revolutionary refornproposal, thre are a number of reasonBywit might meke sense in this
context. First, it would allow beneficiaries “os®p shopping.” They could file a complaint and
have all of their needs and inksts net. Second, it would tieogether the mdical nmelpractice
systemand the quality improveent systemin away that has not been possible under the current
“silo” based responses to poor quality cHre. The proposed reform would allow for an

i;j Leavitt Testimay, supi note 8Q at22.
Id.

175 william Sag andEleana Kinney hae propsed tle idea ofa Medcare led refom to the nedical malpactice
systen. SeeWilliam M. Sag ard Elearror D. Kinney, “Medicareied Malpractice Reformissie Brief,” prepared
for the Commonweath Fund (Jan. 2005). To the exent that the reform proposd would focus on Medicare
bendiciaries, Sage,has provided a nuniber of reasns for the gproach. Fist, he agues that theconvetional
malpracice itigaton process seves Medicarebendiciaries very poorly. Basedon empirical dat from Texashe
asserts that[€]Iderly patientdile fewer clams and receivdower paynernts when they dopursie legalaction” than
do younger paients. SeeWilliam M. Sage, “The Ble of Medicare m medical Malpractice Reforfh Journal of
Hedth Care Law & Pdicy (forthconming 2007). He lists severalexplanatonsfor this disparity:

Elderly patients terd not to realize that they have sufered negligert injuries. Ewen if they recgnize a
problem, senors depend on their dactors andhaospitals, andoften do nat wart to alierete them by filing a
lawsuit. If elderly pafents do not se redres, their lower renaining life expectancies and daced
enploymentrates are éss lkely to generag danmeges subtsntial enowgh to induce lwyers, wo are ofen
paid on cortingency, to accep them asclients. Lavyers alsoknow that it is dfficult to settle cases
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admnistratively based copensationsystemrather than a trial based s The forner coutl
allow for an expert panel of reviewers to detee the appropriate based level of compensation.
Ideally, conpensation levels would be tied taastlards that would prale consistency across
similar injuries. Criteria for darge paynents coul be “fault based” ocould rely on a broader
standard, such as avoidable adverse eventsefBa@aries could choosehether to pursue the
administrative systenor the traditioal tort sygem.

Willingness to Take onTask: A final ciiterion that need to be consided in ths evaluation is
the extehto which SAs and state edical boards would be willing teake on this task. The
Directas of State swey agencies with whomwe spoke seeed willing to take on this task
assunng it would be acompanied by additiod resouces. In &ct, theyseened to think that it
was inapprpriate that QIOs were curréy handling complaits. We are less again of the
willingness of State adlical boards to take th®. Many Boards, as indicated abogeg not part
of the State’s executive branch and operatepeaddently or seivindependently. In addition,
while State survey agencieseddy are partly federally fundeddihave federal obligations tied
to this funding, state adlical boards have little tdo with federal agencies except perhaps when
dealing with Medicare fraud or DEA issueselikirug diversion which requires working with
State and federal prosecutors. CMS8uld likely need to contraavith Boards toperform this
function for additional funding. Through suchcantract nechanism CMS could specify a
uniform complaint praess with viich the Boardswould be obliged to coply. State nedical
boards, however, have been highésistant tofederalization (though more recently they are
undertaking somactions in coordination with @eral agencies like cancer databases aoddm
prograns). Whether or not adtiobnal funding to Boards to perm this function would be
sufficient to entie themto take on tls role is uwclear.

V. CONCLUSION

This paper explores the hisyoof QIOs and their responsivess to Medicare beneficiary
conplaints regarding the receipf health cee. Based on the recentMreport recomrandations
that QIOs may not be the best hofor this tinction, we explore altertige entities that nght
take on this function. These alternatives tadvantage of the significant experience and
expertise of State survey agencies and Stetdical boards in responding to patient/consum
conplaints about their experience with an widual health care proger or institutional
provider. Neither the QIO nor the alternativesgmsed are “ideal” processes. Each has strengths
and weaknesses. For exalm QIOs have sigrifant expeétise when it cores to evaluting
quality of care comlaints, however, they have nbeen accessible to beneficiaries and have not
provided adequate explanationsbeneficiaries about #ir investigation into allegations of poor
quality care. Moreover, they halienited authoity to implementcorrective ation and appear to

be reluctant to use the authority they do have.céspared to State ertes, thg have little
experience responding to beneficiary qbamts.

State survey agencies and statedicel boads have significant experience responding to
conplaints and are very accélske to consurars and patients. They are perhaps “closer o th
ground” when it cores to knowing what goes on uifferent institutions and in the edical

involving eldely clients because aaation of injury isseldom clea-cut in patientswith pre-«isting
illnessesNor canelderly clients easily endre the lorg delays involvedin litigation. . . 1d.
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community. On the other hand, they lack resountesany cases, to respond to cqhaints in a
timely and thorough anner. While sone State surveygencies have excellent systeim place
to respond to coptainants, inaiding quality inprovement sysens, others are och less
sophisticated in their operations. Recent effotsCMS to monitor State agency perf@ance in
responding to coplaints based on institional careshoud improve State agency perfoance in
responding to coplaints acrosghe board. A weaker alternagivare the State edical boards
which lack CMS oversight and, sone States, operate independyg of the executive branch.
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Appendix A

Element

Characteristics of an
Effective Complaint
Process

1. Accessibity

Conmplainants are aware of the system and find it
easy to use.

2. Investigative capacity

Appropriate experts, surces, and athods are
available to assess cphaints and deermine if they
are part of an underlying pattern.

3. Interventions and follow-throug

hSubstantiateé conplaints result in apropride
corrective action. Monitoring assures quiance.

4. Quality improverant oriertation

Conplaints guide qualitymprovanent efforts.

5. Responsiveness

Responses to cgifainants are regular, substantive
and clear.

6. Timeliness

Each step is copheted within an gtablisted,
reasonale time frame, and rechaniss exist to deal
with emergent corplaints in an expedited anner.

7. Objectivity

The review process is urdsed, balancing the rights
of each party.

8. Public accountability

Conmplaint information is nade available to the
public.

Source:
20010IG Report at 6.
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Appendix B

Characteristics
of an
Effective
Complaint
Process

State Consume
Protection Offices

JCAHO

National /State
Long Term Care
Ombudsman Program

Qualified
Independent
Contractors (QICs)

1. Accessibility

Well knownamong
consumers. AlBtate
officeshave toll-free
numbers and
websites with
information abait
how to make a

Not well knownamong
consumers. Hoepage
includes infornation
about howto make a
complaint.

Not well knownoutside
of long-term cae
beneficiares. Pograms
vary State o Stak but
most State Ombudsmal
offices rave a webpage
with informationabout

Not well known
among consumers of]
providers.

Thefirst Pat A QIC
n began worls/05and
the first Pat B QIC
began workn 1/06.

conplaint. how to make a
complant. Most offices
have a toll-feenumber.
Experence Staff trainedto Most Stdes, prograns Under regulation
2. Investiative conducting investigate and evduate | depend orvolunteers. QICs perform

capaity

investigations bu
lack specific clinica
investigdive
capalility.

quality of cae isues
within the scop of thdr
stendads.

Volunteers hvelegal
ac@ssto most patient
records but clinica
investigdive @paciy is
guestionable.

indepenént eviews
of decisions B
Medicare Carriers
and Inermediaies
can indepndently
obtainevidencenot
included inthe
original recordand
may develop new
issues relevant to
claims.}”® QICsmust
use a pnel of
“physicians or ther
appropriate health
care professionals”
when anissue
involvesa medical
necesity review.

3. Interventions
and follow-throgh

Varies Sate-o-State
Generallywell-
establisied
interventionand
follow-through
proceduredut aly
within cergin
specific consimer
areas

Can perform
unannouncedon-site
evaluations

Can reged heath care
organizatiorto provide
a writtenrespose tothe
conplaint.

Can ircorporde the
conplaint in thequality
monitoring database of
the faciity.

Can revewthe

Ombudsman focus on
education angrroblem
solving withinafacility.
Saious @mplaints are
referredto the
appropriate State
ageng.

None. QICs make
decisions about
individual cases.

176 70 FR 11420 (Interim Final Rule with commert period on Medicare Prgram Charges tothe Medcare Clains

Appeal Preedue) ard 42CFR §405.950
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conmplaint atthe time of
the faciity’s nex
scheduledhccreditation
survey

4. Qudity
improvement
orientation

No

Complaints are
reviewedandertered
into the Quality
Monitoring System and
theconplaint history is
reviewed to assess
whether thez ae
relaedtrends.If a
patern isidertified, a
quality trend fag is
indicated

No.

No.

5. Responsiveness

Varies State-to-State
but gererally
responsive to
consumers.

Conplainants ag
encouragd tobring
conmplaints tothe
attention of the fciity.
Will only review the
conplaint if thisinitial
step does rtdead to
resolution
Conplainants ag
informedof the actions
the orgnizationhas
takenif contact
information tas been
provided

Varies from State-to-
State but gnerly very
responsive to
beneficiares.

By regulation QICs
are oty required to
respond to
beneficiares upn
reacling a
deternination.

VariesState to Sate

Timelines for esponse

VariesState to Sate but

Timeliness seby

6. Timdiness but generaly timely. | vary degendingon generdly timely. statute.
priority of conplaint. QICs are equired to
conpletetheir review
within 60 days.
State-runenities no | A possible problem. Beneftiary-focused. CMS contractors.

7. Objedivity ties toproviders or The orgnizaionis a
pracitioners. private orgnization
hired ly the same
facilities trey review.
Do not publish Little public Not accountable. Not accountabléo
8. Public results on b pages | accoumability. Upon public.
accoutability or through request, th Office of
newsletérs. Elected | Quality Monitoring will
AGs accountable provide (va a tdl-free
through election telephone numds) the
process. number of comlaints
an orgairationhas had
and the categoy.
9. Scope b Only geaedtoward Only JCAHO Only long-termcare Only have athority
Authority consuner conplaints. | accedited fcilities facilities. to make

redeterminationsf
second level
Medicar appebs.
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10. Adequate
Resources

Not fundedto handle
heathcae-rdated
conplaints.

Only hande complaints
made regrding
accedited fcilities

Depends on Vanteers.

Only fundedto
handle secontvel
Medicare appeks.

11. Coordinatim
with OtherEntities

Does not cordinate
with other entiies.

Generallyworks
indepenéntly via
private corractswith
facilities.

Coordinates with SAs
and Administrations on
Aging.

Does not cordinate
with
other entiies

12. Due Rocess

VariesState to Sate
but gererally, for
minor maters,
informal due proess
protections eist and
for mattersof greater
importanceagencies
use the coursystem
which hadull due
process protectit.

Few due proess
protections, no
enforcenentatthority.
Violations agairst a
facility are akeninto
accoum during the nex
survey

No realenfocement
authority.

Few due proess
protections, no
enforcenent
authority.

13. Consistency
Across

Very little
consistency- these

Consistent acres
jurisdictions.

Very little consstengy
althoughthe State

Consistent acres
jurisdictions.

Jurisdidions are sate agndes programs generally
with no feder follow the sane model
oversight. and take guidase for
the retional
organization
14. Rang of VariesState-to-State | Various rang of Mediation and problem | QICs do not ofér
Remedies but most CP offices | remedies, the most solving withinfacility. remedies Byond

offer mediationissue
letters ofreprimand
and hae
prosecutoral ablity
underconsumer laws
Theirranges of
remedies wouldhave
to be expndedto
handle healttare-
relaed conplaints.

severe of whichis
referral tothe
surveyor(s) fa review
during a schedad
upcoming survey
(triennial, focused,
random unannmced).
No prosecutorial or
regulatoy remedies.

No legd authorty to
reprimand omprosecute.

beingable tomake
deterninations
regardingindividual
appeals.

41




Immediate Jeopardy and Actual Harm (High)

Appendix C
Table 4: 20@ State Agacy Conplaint Investigdion Timeliness br Complairis Alleging

State Immediate Jeopardy Complaints Actual Harm (High) Complaints
Percemage Not Total Immediate Percetage Not Total Actual Harm
Investigated Within | Jeomrdy Complaints | Investigated Withn (High) Complaints
2 Warking Days in 2004 | 10Working Days in 2004
Alabanma 0% 16 10% 289
Alaska 0 2 17 6
Arizona 7 29 83 587
Arkansas 0 53 76 569
Califomia 5 173 27 903
Colorado 16 37 20 224
Connecticut 33 9 26 78
Delawae 25 4 39 28
Florida 7 153 3 896
Geogia 0 30 3 933
Hawaii N/A* 0 32 19
Idaho 0 16 0 55
Illinois 2 62 1 1,285
Indiana 1 89 3 604
lowa 3 66 4 701
Kansas 2 101 8 143
Kentucky 0 41 5 463
Louisiana 15 53 16 339
Maine 21 14 4 196
Maryland 33 6 66 804
Massachusetts 25 4 1 643
Michigan 0 98 71 965
Minnesota 11 19 2 260
Missi ssippi 93 131 98 461
Missour 0 168 12 2,167
Montana 0 7 56 9
Nebraska 0 25 3 129
Nevada 0 10 17 547
New Hanpshire 0 5 0 14
New Jesey 8 76 1 145
New Mexico 33 6 81 156
New York 4 255 24 2,725
North Caplina 2 200 7 849
North Dakota N/A* 0 100 1
Ohio 1 100 6 973
Oklahana 2 258 56 552
Oregon 0 14 12 217
Pennsivania Ox* 40 0 2,095
Rhode sland 0 1 43 7
South Canlina 17 46 90 653
South Dakota N/A* 0 N/A* 0
Tennessee 6 205 4 636
Texas 2 497 50 5,731
Utah 0 56 0 68
Vermont 25 8 39 75
Virginia N/A* 0 19 138
Washington O** 213 1 849
Washington DC. N/A* 0 0 3
West Virginia 0 6 7 134
Wisconsin 2 62 8 224
Wyoming 0 3 25 40

*The State agenanteed no canplaints forthis categoy into ACTS forcalendaryear 2004.
**Pennsyvania a Washington hadvaivers from ACTS in 2004. Data forthese States om from the State agncies’complaints

systems.

Soure: Office of hspectorGened analysis of 2004 ACTS data, 2005
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Appendix D

Table 3: Percentage of Holv-Up Lettes in Five Stags That

Lacked InformatiorListed in the SOM

Letters to

Letter I tems Cited in the SOM Complaints Missing

ltem

(n=327%)
/.

Acknowledge the coplainant’s concern 47

Sumnarize the investigation éhods 50

Provide the date ahvestigation 28

Discuss the State agcys decisionnaking proces 27

Provide a summary of tH&tate ageey’s findings 9

*Due to nursing lome self-reports and angmousconplaints, 171of the 88 canplaints do
Not include a complainantletter.

Source: Office ofnspectorGereral aralysis of State agcy nursinghome canplaint files, 2005
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Appendix E
Description of State Agency System for Receiving and Responding to Complaints
Based on interviewwith Director of State Survey Agency

Nursing Homes

The State d@ablished a Nursing HoeHotline in 2001. Five nurses ansr phones Monday thru
Friday, 8:00 — 4:30. Voiceail is checked whethe hotline is closed; they use an MCégsage
service. Calls cominto a centrabffice. Nurses take inforation fromthe conplainant and input
the information into a corputer using the AspeACTS, as required by CMS. The cplaint is
then triagd. The apprpriate Regional Office imotified. Depending orthe giority of the
conplaint, action is initiated. In a case of abuseglect, or imnmediate jeopardy, an investigator
will be on site within 24 hours. Most cqhaints result in a vig to the facility but sora
conplaints can be clasl offsite. A letter ofacknowledgnent is issued on the day the qaaint

is received. The letter of meowledgnent includes a cophaint nunber and the phone nuber of

the appoprate regond office. The conplaint can be traclked via corputer. After the
investigation, a detailedette is sent to the caplainant. f the conplaint is subtantiaed, the
letter ircludes an ackowledgenent that tle complaint was substdarated and tb plan of
correction. If not substantiated, the letter includesexplanation of the process and procedures
relaing to the ineadert and why the complaint was not substdiated. If the conplaint is
substantiated, the SA can issueeficiency ard ask for a plan of correction. If necessary th
agency may impose State or federal civilanetay penalties or take away Medicare/Medicaid
certification.The agencynay also prosecute fady operators or staff for abuse and neglect. The
agency does not have aral mediation progranmbut informally engages in alternative dispute
resoldion. The agencyas ovesight both over hedth care instituions and health are provders
and can investigate, suspend a licefiee,and/or retrain practitioners.

The agency uses physicians in that& office ofprofessional licensingna discipline to review

cases as necessary. The SA has also asked @heo@locesion, for professionals to help with
investigatims. Conplaint information is sharedh regular neetings withregional directors and
programdirectors (at least amthly in regular neetings).

The SA Director felt that theeedback loop from CMS had proved sgnificantly and that tls
had ledto improvenents in thecomplairt process inall States. Hettributed the inprovenent to
the 1999 Grassley hearings and the imgtgation of the federal performance standards.

Other Institutions

Based on the successfubdel for responding teonplaints regarding nursing hancare, the
SA establised an adult care facilitieiotline in 2004 and a entralized hotlire for
hospitals/prinary care units/atoulaory surgery units in &ruary, 2006.

Accessibility of Hotlines

Patient rights and hotline ndrars are posted iradilities. (Surveyors check that the ren is
posted.) Cards are handed out to nursing ehoesidents that include the hotline noen
Ombudsnen also give out the nuper to nursing hom residents and/or their fadgnmembers.
The nuniber appears on the agency’s website
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Training Academy

The State establisheal trainingacademn initially for new surveyors but now required for all
surveyors to ensure unifortyy across surwordinvestigators. The traning academ
supplenents federal training and sures that all State surveyamnskstigators follow the saen
methods to investigate/write up/resolve qaaints.

Confidentiality
The SA is very conceed with maintaining paient privacy and will inerview non-corplaining
patierts to dsguise theaal conplainant.

Comments

The SA Director felt tht the agncy could usenore resowes to proess conplaints and ifthe
State had the sasoversight of hospitals angrimary care units as it has over nursing lesm
there would be @jor gairs in quality of care.
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